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Mr Justice Munby :

1. Parents who were ultimately successful in resistang proceedings begun by a local
authority wish to tell their story to the Britishr@adcasting Corporation with a view
to the BBC broadcasting a documentary about the. dd®e question is whether they
should be able to do so and, if so, subject to wtaty conditions.

The background

2. William Ward was born on 21 April 2005. On 21 J@§05 he was discovered to
have fractures of his right tibia. On 16 Decemb&02 the local authority,
Cambridgeshire County Council (“CCC”), began carecpedings. The case was
based entirely upon the fractures, for CCC accethtatithere was no other evidence
of il-treatment or poor parenting. A fact—findimgaring, to establish whether the
threshold for making a care order had been padse#l,place in the County Court
before Her Honour Judge Plumstead.

3. The parents were unable to identify any cause fdliam's injuries from anything
they had themselves seen. They hypothesised thdbdii may have become trapped
between his cot and his parents’ bed, which wasediately beside the cot, and that
he may have twisted and fractured his leg as heguis foot free.

4. In addition to hearing evidence from the parentsidgé Plumstead read
contemporaneous notes or later reports prepareaniolyin some cases also heard oral
evidence from, various professionals: the familg&neral practitioners and various
members of the medical staff at Addenbrooke’s Hagpio which William had been
referred (who | shall refer to collectively as “thieeating doctors”), two social
workers, a police officer from the child protectiaeam, and various medical
witnesses who gave expert evidence (who | shadirreef collectively as “the expert
witnesses”).

5. Judge Plumstead gave judgment on 8 December 20@5fdsind in favour of the
parents and dismissed the case. She made threal ¢mdings. First (paragraph 81),
she found that:

“The possibility that William caused these fractitemself is
in my judgment established. The medical opiniotin# it is so,
albeit that they agree that they consider it impiué.”

Secondly (paragraph 94), she said that:

“I have formed the conclusion that their [scil, tharents’]
evidence has not been shaken. | prefer the evidehddrs
Ward to that of [the social worker] concerning th&rview on
22" July.”
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Thirdly (paragraph 96), she found that:

“There is no cogent evidence that these parentsddj their
son. | am accordingly not satisfied that the sigaiit harm
suffered by him was due to him not having receitreicare to
be expected for a reasonable parent.”

That is, of course, a reference to the statutatyitesection 31(2) of the Children Act

1989.
The facts
6. In May 2006, at a conference in London organisethbyEaton Foundation, a support

group for families accused of harming their childrehe parents met Karen
Wightman, a producer/director in the BBC’s docurages department. Shortly
afterwards the parents began recording a videoy db&rtheir experiences, using
equipment and tapes supplied by the BBC, with & @ the footage being included
in a documentary programme which it was envisagedBBC might prepare and
broadcast on television. There are now 14 tapesesepting some 14 hours
recording. It is important to note what the motkays in her witness statement. She
states “categorically” that “there has been no dofilening of any professionals or
anyone at all involved in the case” other thanfdmily. “There has been no filming
... of anyone who has had anything to do with thee@gsart from our family.” (The
word “of” does not appear in the statement but seufor the mother confirmed to
me on instructions that this was a slip and thatstatement was indeed to be read
with the word inserted.) Were the documentary toriaele it might incorporate some
30-45 minutes of the video footage.

The proceedings

7. The following applications have been made to thatco

i) On 6 December 2006 the mother applied for an cifterJudge Plumstead’s
judgment be reported. Despite being given permisgiodo so by an order
made by Judge Plumstead on 8 December 2006, tHeemiods not amended
that application.

1)) On 21 December 2006 the Chief Constable of Camésidige applied for an
order that in the event of Judge Plumstead’s judigrineing released the name
of a police officer referred to in the judgment slibbe replaced by the words
“an officer of Cambridgeshire Constabulary.”

iii) On 18 January 2007 the BBC applied for an ordethéj the mother and the
father be permitted to disclose the video footagihé¢ BBC (including footage



MR JUSTICE MUNBY Re William Ward (A Child), BBC v Cafcass Legal aoithers

Approved Judgment

in which the child is visibly identifiable and fage in which the parents and
any other individual discuss the child and/or thhecpedings) and (ii) that

Judge Plumstead’s judgment be made publicly aveildihe order was sought
on the basis of an assurance that the BBC wouldlisstose into the public

domain or to third parties outside the BBC anyhf video footage “if and

insofar as such disclosure would constitute a Wbreafcsection 12 of the

Administration of Justice Act 1960.”

iv) On 13 February 2007 the Cambridge University HaspgtHS Foundation
Trust (“the Trust”) applied for an order that treemes of the doctors employed
by the Trust involved in the case are not madeipubl

On 16 February 2007 Judge Plumstead gave directjomsng the first to seventh
respondents (respectively, Cafcass Legal, CCCmibiner, the father, the child, the
Trust and the Cambridgeshire Constabulary) as respus to the BBC's application;
directing that each medical professional who gaidesmce or whose report was filed
in the care proceedings be invited to be joined esspondent (Doctor A and Doctor
B availed themselves of this invitation and in ademce with Judge Plumstead’'s
order were joined as the eighth and ninth respasjiedirecting that Cafcass Legal
was to consider whether it was appropriate foo instruct an Advocate to the Court;
and directing that the application be listed bef@@dge of the Division on 6 March
2007. In accordance with Judge Plumstead’s ordenthtter was listed before rfor
directionson 6 March 2007.

It is important to note, as Mr Godwin Busuttil oahalf of the BBC pointed out, that
Dr A and Dr B have not made any formal applicat{timeir position is set out in
correspondence and in a preliminary position statem skeleton argument on their
behalf prepared by Mr Michael Brompton QC). Morgngicantly, none of the
respondents has served the Press Association amdasce with paragraphs 3 and 4
of the President’s Practice Direction (Applications for fiteting Restriction Orders)
[2005] 2 FLR 120 and paragraph 4 of tReactice Note (Official Solicitor: Deputy
Director of Legal Services: CAFCASS: Applicationsr FReporting Restriction
Orders)[2005] 2 FLR 111.

The BBC's (revised) application

10.

As matters developed it emerged that, subject éoveny important qualification, no-

one was seeking to argue against either the ptibliceof Judge Plumstead’s
judgment or the disclosure to the BBC of the vifleatage. The qualification — and it
was a major qualification — was that various pg#ats in the process wished to
preserve their anonymity. There was no objectiothto public identification of the

family, the child, the children’s guardian, CCCethospital or the Cambridgeshire
Constabulary. But the social workers, the policécef, and some at least of the
treating doctors and the expert witnesses preféoredeserve their anonymity.
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11.

With a view to meeting these objections, at leasttie immediate future, the BBC
proposed a more limited form of order. In the fpkice, the BBC accepted that Judge
Plumstead’s judgment should be published with to@es of the social workers, the
police officer, the expert witnesses and thoseheftteating doctors employed by the
Trust removed. Secondly, the BBC offered, in additio the previously proffered
assurance that the BBC would not disclose intoptitelic domain or to third parties
outside the BBC any of the video footage “if andoifar as such disclosure would
constitute a breach of section 12 of the Adminigiraof Justice Act 1960,” the
further assurance that it would give 14 days’ retio writing to all of those
individuals and to the children’s guardian of anyention to “broadcast” anything
“from the video footage” which identifies them. Whé pointed out that this would
not prevent the BBC identifying individuals eithey means other than a broadcast
(for example, by publishing their names in tRadio Timep or, indeed, by
broadcasting their names otherwise than by meaftiseofideo footage (for example,
by a voiceover or in the course of an interviewhwhe parents), Mr Busuttil readily
agreed that this was not what had been intendedhatdin principle, the BBC was
prepared to give notice of any intention to identifrespective of the medium or the
means.

The legal framework

12.

It was — correctly — common ground between coutinse|

i) The care proceedings in relation to William haviogme to an end, the
restrictions imposed by section 97(2) of the CleifdrAct 1989 no longer
operateClayton v Claytorj2006] EWCA Civ 878, [2006] Fam 83.

1) The only relevant statutory restrictions are thimggosed by section 12 of the
Administration of Justice Act 1960.

i) Section 12, although it prevents the publication Jafdge Plumstead’s
judgment and imposes restrictions upon discussidineofacts and evidence in
the case, doesot prevent publication of the names of the parties,child or
the witnessesRe B (A Child) (Disclosurg2004] EWHC 411 (Fam), [2004] 2
FLR 142.

iv) Accordingly, unless | agree to exercise the “disale jurisdiction” (se®ke B
(A Child) (Disclosure)2004] EWHC 411 (Fam), [2004] 2 FLR 142, at para
[84]) neither Judge Plumstead’s judgment nor tlieweifootage (to the extent
that it contains, as Mr Busuttil accepts it mayteam material the disclosure
of which would otherwise constitute a breach oftisec12 of the 1960 Act)
can be published, and unless | decide to exerbisérestraint jurisdiction”
there will be nothing to prevent the public ideicttion of the social workers,
the police officer, the treating doctors and thpezkwitnesses.
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13.

14.

15.

16.

It was also correctly common ground that both tiezldsure jurisdiction and the
restraint jurisdiction have to be exercised in adaace with the principles explained
by Lord Steyn irin re S (A Child) (Identification: Restrictions &tublication)[2004]
UKHL 47, [2005] 1 AC 593, at para [17], and by $#ark Potter P inA Local
Authority v W[2005] EWHC 1564 (Fam), [2006] 1 FLR 1, at pard][Shat is, by a
‘parallel analysis’ of those of the various rigpt®tected by the European Convention
for the Protection of Human Rights and Fundameftaedoms which are engaged,
leading to an ‘ultimate balancing test’ reflectinge Convention principle of
proportionality: sedke B (A Child) (Disclosureg)r004] EWHC 411 (Fam), [2004] 2
FLR 142, andRe Brandon Webster, Norfolk County Council v Welj2@06] EWHC
2733 (Fam).

In the present case the balancing exercise, thellphanalysis’ leading to the
‘ultimate balancing test’, involves consideratiof Articles 6, 8 and 10 of the
Convention.

Article 6 guarantees the right to a fair trial. idle 8 guarantees the right to “respect
for ... private and family life”, subject to any litation which can be shown to be “in
accordance with the law and ... necessary in a datiogociety’inter alia “for the
protection of the rights and freedoms of otherstticle 10 guarantees the right to
“receive and impart information and ideas withauterference by public authority”,
subject to any limitations which can be shown to“peescribed by law and ...
necessary in a democratic socieiyter alia “for the protection of the reputation or
rights of others, for preventing the disclosurardérmation received in confidence,
or for maintaining the authority and impartialititbe judiciary.”

In the nature of things the interests which aresherplay are very similar to those
which | had to consider iRe B (A Child) (Disclosure)2004] EWHC 411 (Fam),
[2004] 2 FLR 142, at para [93], andRe Brandon Webster, Norfolk County Council
v Webstef2006] EWHC 2733 (Fam) at para [80]. | need noeggghe analysis.

Disclosure of Judge Plumstead’s judgment

17.

18.

| can take this very quickly. There is an emergaogsensus that, at least in care
cases, judgments should be published, albeit imyansed form, if not as a matter of
routine (as | and some other judges believe) thaheavery least very much more
frequently than in the past: sRe B (A Child) (Disclosurgp004] EWHC 411 (Fam),
[2004] 2 FLR 142, at para [104Re Brandon Webster, Norfolk County Council v
Webster[2006] EWHC 2733 (Fam) at paras [106]-[110] &Rd Brandon Webster,
Norfolk County Council v Webster (No [2006] EWHC 2898 (Fam) at paras [57]-
[59].

Subject only to the question of anonymisation (sel®w) there is no reason why
Judge Plumstead’s judgment should not be published every reason, in my
judgment, why it should be published. Quite apaoirf the general public interest in
publishing such judgments, the parents want thgmeht to be published and,
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19.

subject again to the question of anonymisationetiee no-one expressing a contrary
view. As Mr Busuttil fairly observed, it is diffidito see how there could be any
sensible objection to the publication of a suitablyonymised version of Judge
Plumstead’s judgment. | agree.

In my judgment, subject only to the issue of anoisgtion, a proper application of
the ‘ultimate balancing test’ comes down heavilyndeed, overwhelmingly — in
favour of publication of Judge Plumstead’s judgment

Disclosure of the video footage

20.

21.

22.

Again, | can take this shortly because, subjecy tmithe question of anonymisation,
there is little controversy between the parties.

Mr Busuttil, on behalf of the BBC and Mr Anthony #é&on on behalf of the mother,
made common cause. They assert, and | agreehth&BC can pray in aid powerful
arguments based both on Article 10 and on Articlevé Busuttil and Mr Hudson

refer in this connection t®e B (A Child) (Disclosurej2004] EWHC 411 (Fam),

[2004] 2 FLR 142, at paras [97]-[99], [133]-[134nd to Re Brandon Webster,
Norfolk County Council v Webst¢2006] EWHC 2733 (Fam) at paras [17]-[36],
[74]-[75], [85], [100], [104] and [122].

The BBC's application is supported by the paremtbose right to make such
disclosure, if they wish, engages, as Mr Busuiiil 8r Hudson observe, both Article
8 and Article 10: se®e Roddy (A Child) (Identification: Restriction Bablication)
[2003] EWHC 2927, [2004] 2 FLR 949, at paras [335 Re B (A Child)
(Disclosure)[2004] EWHC 411 (Fam), [2004] 2 FLR 142, at pg88 and [95], and
Re Brandon Webster, Norfolk County Council v Weld2@06] EWHC 2733 (Fam)
at paras [80] and [84]. Moreover, as Mr Busuttibsuts, referring for this purpose to
Reynolds v Times Newspapers [2001] 2 AC 127 at page 20Greene v Associated
Newspapers Lte004] EWCA Civ 1462, [2005] QB 972, at para [68ihd Galloway
v Telegraph Group LtfR006] EWCA Civ 17, [2006] EMLR 221, at paras [18B],
the parents have a powerful interest, also pradelsyeArticle 8, in seeking to protect
and vindicate their reputations publicly, a righhi@h, as he points out, is also
supported by a powerful public interest in suchdigation. As Lord Nicholls of
Birkenhead said iReynolds v Times Newspapers [2d01] 2 AC 127 at page 201:

“Reputation is an integral and important part ¢ ttignity of
the individual. It also forms the basis of manyidieais in a
democratic society which are fundamental to itslivelng:
whom to employ or work for, whom to promote, whomndo
business with or to vote for. Once besmirched byrEiounded
allegation in a national newspaper, a reputationtesadamaged
for ever, especially if there is no opportunityMadicate one’s
reputation. When this happens, society as wehasmndividual
is the loser. For it should not be supposed thategtion of
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23.

24.

25.

reputation is a matter of importance only to thdéecéd

individual and his family. Protection of reputatisnconducive
to the public good. It is in the public interesatlthe reputation
of public figures should not be debased falsely.”

This point has a particular resonance in the ptesgse where the parents were, at
one stage, suspended by their employer — as itemapCCC.

Cafcass Legal, for this purpose separately reptiegerboth William and the
children’s guardian, reports that the guardian “hasconcerns about the welfare of
the child in relation to this application” and thahas no concerns about the position
of the guardian herself. It is accordingly contentonsent to the order being sought
by the BBC. Subject to issues of anonymisation, &pplication is not opposed by
either CCC or the Cambridgeshire Constabulary. S#me goes for the Trust and for
Doctor A and Doctor B, though both, through the thewf, respectively, Mr David
Lock and Mr Brompton, made submissions to the éfflemt the form of order being
proposed by the BCC was inadequate to protect amainymity in the way which, as
they would have it, was necessary if their Conwentiights were to be properly
safeguarded.

Mr Busuttil submits that the circumstances of theecstrongly favour the grant of the
limited disclosure being sought by the BBC. Subjectthe important question of
anonymisation, | agree. | agree also with Mr Buksittnd Mr Hudson’s further
submission that, subject always to the issue ohgmasation, disclosure of the video
footage to the BBC would constitute at most a mglie orde minimisinterference
with any countervailing right or legitimate intetebat either has been or could be
asserted by William or by any other person cond#waffected by that disclosure.
Moreover, and in any event, the conditions uponcthipropose to grant permission
for that disclosure will in my judgment, and as Busuttil submits, provide entirely
“effective and adequate safeguards” to protectethigghts and interests: s&e B (A
Child) (Disclosure)2004] EWHC 411 (Fam), [2004] 2 FLR 142, at parad].

| turn therefore to the crucial issue of anonymasat

Anonymity

26.

The BBC founds it claim on its right under Articl® to “receive,” and then in due
course to “impart,” information and ideas withoaterference by public authority.
The BBC also relies upon Article 6 as recognisimgl @rotecting the principle of
open justice. There is a public interest, an istecd the community as a whole, in
promoting the administration of justice, in mainiag the authority of the judiciary
and in maintaining the confidence of the publidaage in the courts. An important
aspect of this is that justice must be administéneplublic — or at least in a manner
which enables its workings to be properly scruédis- so that the judgesd other

participants in the proceggmain visible and amenable to comment and @iticsee
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27.

28.

29.

30.

Re Brandon Webster, Norfolk County Council v Weld&@06] EWHC 2733 (Fam)
at para [80].

But those caught up in the proceedings can alsyg ipraid their rights under the
Convention, rights which may pull in the other diien. Witnesses have rights
protected by both Article 6 and Atrticle 8.

Under Article 8, with its guarantee of the rightréspect for private life, a witness has
a personal interest which may, in appropriate cirsiances, require the court to
preserve the confidentiality of information aboutnhor the confidentiality of
information supplied by him in the course of thegeedings, just as it may require
the court to protect his anonymity: sBeorson v The Netherland4996) 22 EHRR
330 andZ v Finland(1998) 25 EHRR 371. This is well recognised in toatext of
family proceedings: see, for exampke,Health Authority v X (Discovery: Medical
Conduct)[2001] 2 FLR 673 (appeal dismissed [2001] EWCA @14, [2002] 1
FLR 1045),Re B (Disclosure to Other Partieg)001] 2 FLR 1017Re B (A Child)
(Disclosure)[2004] EWHC 411 (Fam), [2004] 2 FLR 142, aRd Brandon Webster,
Norfolk County Council v Webstg2006] EWHC 2733 (Fam).

But in addition to these purely personal interéisése are also wider public interests
which may point in favour of privacy and anonymifyr witnesses: se®ke X
(Disclosure of Information2001] 2 FLR 440 at para [24].

i) First, there is a public interest in encouragirapkness in children's cases. It is
in the public interest that potential witnessessuth proceedings are not
deterred from giving evidence by the fear thatrtpeivate affairs or privately
expressed views will be exposed to the public gaze.

1)) Secondly, there is a public interest in encouragoayoperation from
independent experts and other professionals.

i) Finally, there is a public interest in preserviagh with those who have given
evidence to the family court in the belief thatithevidence or their identity
would remain confidential.

Be all this as it may, however, it has to be bameind that whilst persons who give
evidence in child proceedings can perhaps assuatettiRir evidence will remain
confidential — an assumption which in the light mbre recent developments is
probably less justified now than in the early 1990&hey are not entitled to assume
that it will remain confidential in all circumstaes.

It needs to be borne in mind that, although thé&lchin’s guardian, the social workers,
the police officer, the treating doctors and thperk withesses may have a common
desire for anonymity, they stand in what may benificantly different positions.
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31.

32.

33.

34.

Treating doctors are only infrequently and inciédigtinvolved as witnesses in care
proceedings — and then essentially as witnessek (ais to be noted, compellable
witnesses) of historical fact. Social workers aradige officers in child protection
teams, in contrast, are employed in jobs whiclthenature of things, mean that they
will not infrequently — social workers more freqtigrthan police officers — have to
give evidence in care proceedings, evidence wisiciten a mixture of historical fact
and opinion. A children’s guardian is employed &fprm a task whose vergison
d’étre is the giving of evidence to the court and whoseary function, in addition to
reporting what the child, if old enough, has s&dp offer advice to the court. And an
expert witness is someone who, in consideratiothef payment of a fee, and in
marked contrast, for example, to the treating dsgctbaschosento proffer expert
opinion evidence for the purpose of the particplarceedings.

These differences are reflected in the fact thaeneas Mr Lock on behalf of some of
the treating doctors focussed his submissions a@cl&8, Mr Brompton on behalf of
Doctor A and Doctor B, two of the expert witnessestended his submissions to
embrace also Article 6: cf, the analysisRa B (A Child) (Disclosurgp004] EWHC
411 (Fam), [2004] 2 FLR 142, at paras [127]-[13@H an British Broadcasting
Company v Rochdale Metropolitan Borough Council aghdnd Y[2005] EWHC
2862 (Fam), [2007] 1 FLR 101, at para [37].

The children’s guardian, as | have said, does lamcanonymity. And one can see
certain obstacles in the way of any claim to anahyifor the social workers and the
police officer given the observations of Thorpe ibJRe W (Care Proceedings:
Witness Anonymityj002] EWCA Civ 1626, [2003] 1 FLR 329, at par&]land,
more generally, the reasoning and the decisionyafeRJ inBritish Broadcasting
Company v Rochdale Metropolitan Borough Council agdnd Y[2005] EWHC
2862 (Fam), [2007] 1 FLR 101. That said, difficiskues may arise in relation to the
claims for anonymity by the social workers, theigmlofficer and, even more so
perhaps, the treating doctors.

However, and be all that as it may, there is, a&s dhalysis inRe B (A Child)
(Disclosure)[2004] EWHC 411 (Fam), [2004] 2 FLR 142, at pg@&#&]-[90], [100]-
[103], [127]-[131], demonstrates, an especiallytacand difficult dilemma when it
comes to considering the position of Doctor A anolcor B and the other expert
witnesses.

On the one hand there are powerful arguments, fedind the public interest, for
denying expert witnesses anonymity. These inclingefollowing, though no doubt
there are others:

i) First, there is, it might be thought, a general ljpuimterest in knowing the
identity of an expert witness. As Watkins LJ menbdyaobserved inR v
Felixstowe Justices ex p Leih987] QB 582 at page 595, “There is ... no
such person known to the law as the anonymousAldRdcates do not have
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35.

ii)

anonymity. In the same way, it might be thoughg tourts should be chary
(to put it no higher) of admitting the anonymougpet.

Secondly, there is a particular and powerful puinerest in knowing who the
experts are whose theories and evidence undermgicigudecisions in relation
to children which are increasingly coming undeticai and sceptical scrutiny.

Thirdly, there is the equally important public irgst, especially pressing in a
jurisdiction where scientific error can have su@vaktating effects on parents
and children, not only of exposing what SedleyinJRe C (Welfare of Child:
Immunisation)[2003] EWCA Civ 1148, [2003] 2 FLR 1095, at pa@6])
once called “junk science” but also of exposing eotHess egregious
shortcomings or limitations in medical science.

Fourthly, and leading on from the last two poirtere is a powerful public
interest in knowing whether or not someone puttmgself forward as an
expert has been criticised by another judge ormrqtiuges in the past. Thus the
sorry saga of Dr Paterson can be traced througtsticeessively reported
judgments of Cazalet J iRe J (Child Abuse: Expert Evidendép91] FCR
193, of Wall J inRe AB (Child Abuse: Expert Witnessg995] 1 FLR 181
and of Singer J ifRRe X (Non-Accidental Injury: Expert Evidend¢gp01] 2
FLR 90. In each of those cases, it may be notedP@erson and the other
expert witnesses were named in otherwise anonynjisgégments. But in
contrast the identity of the so-called ‘independesaicial worker’ and
‘counsellor’ Jay Carter criticised in damning termis Re JS (Private
International Adoption)[2000] 2 FLR 638 and again iRlintshire County
Council v K[2001] 2 FLR 476 (the ‘internet twins’ case), was Rnown to
the public until she was publicly exposed and nameitie judgment irRe M
(Adoption: International Adoption Tradej2003] 1 FLR 1111. As a
commentator has observed (Camilla Cavendisie Times29 March 2007),
“In the dark, we cannot see whether patterns ofinge exist.”

On the other hand, there is an important publierggt which, it might be said,

justifies preserving the anonymity of expert witses involved in care proceedings.

This work, though very important, is voluntary. Téencern is that if expert witnesses
in care cases are publicly identified this will ldeely to lead to a further drain on the
already diminishing pool of doctors and other ekpevilling to do child protection
work. Doctors and experts in other disciplines rbayyet further disinclined to do
such work if they see that the evidence they govéhe court on the understanding
that it (and their own identities) will remain caddéntial may become public
knowledge and be the subject of public criticistheTalready inadequate number of
experts willing to assist the courts in vitally iorpant child protection cases may, it is
feared, be even further reduced.
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36.

37.

In this context | note that the Family Justice Couim its response in November
2006 to the Government’'s Consultation Paper onsprarency in the Family Courts
recognised at para 34 that:

“There is likely to be an increasing reluctancetbe part of
professional and expert witnesses to participate caurt
proceedings if they are to be subjected to thetsyrwf the
media. This could lead to increasing delay in ceplith some
family cases.”

Thus there are important public interests involtiede, just as there are the important
personal interests of the social workers, the padifficer, the treating doctors and the
expert witnesses to be borne in mind. And theserests require to be carefully
considered and, where appropriate, properly prededdut these are not issues which
| can resolve today within the confines of whatosly a comparatively short
directions hearing. They are, moreover, as | haxelst to demonstrate, issues of
some complexity on which the court will require raatetailed arguments than those
which, understandably in the circumstances, haen Ipgepared for the purposes of
this hearing and, furthermore, issues in relatornwhich the parties may wish to
adduce further evidence (for example, evidencehefkind referred to ilRe B (A
Child) (Disclosure)}2004] EWHC 411 (Fam), [2004] 2 FLR 142, at pg&4-[89]).

A further problem

38.

39.

40.

| suspect that the treating doctors and the expiémesses are not so concerned, or so
greatly concerned, at the publication of the bac# that they have been involved in
the events giving to rise the care proceedinghat they have given evidence in the
course of the proceedings. Nor, as | have indicdiade they any real concern about
the publication of armnonymisedudgment. (And there are, after all, difficulties i
asserting confidentiality in relation to anonymisefbrmation: se&k v Department of
Health ex p Source Informatics LEZ0O01] QB 424.) Their real concern arises out of
the combinationof (i) public knowledge of their involvemetinked with (ii) the
public knowledge about the facts and details ofaase which will arise from, or at
the very least be significantly enhanced by, thblipation, even if anonymised, of
Judge Plumstead’s judgment.

There is, as it seems to me, a real problem hdretk-a problem of principle and a

practical problem. It is a problem which ariseséhse, absent any injunction, there
is, for reasons | have already explained, nothmgrevent anyone who is ‘in the

know' making a public link between the anonymisetérence in a judgment to Dr X

and the fact (the publication of whichristprevented by section 12 of the 1960 Act)
that Dr X is actually the well-known expert Pro@sSmith-Brown-Jones.

There is, as | have said, an emerging consensysathiaast in care cases, judgments
should be published, albeit in anonymised fornrmaf as a matter of routine then at
the very least very much more frequently than i plast. But this, paradoxically it
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might be thought, is in fact the very reverse of 8tatutory scheme which is, to
repeat, that while section 12 of the 1960 Act imgple prevents the publication of
judgments unless they have been delivered in publidoes not protect anyone’s
anonymity even while the proceedings are currettalone after they have come to
an end. And section 97 of the 1989 Act ceasesdtegr the child’s anonymity once
the proceedings have come to an end. So oncetéy# s reached — as it has been in
the present case — no-one’s anonymity is protected.

It follows that what is, at least on one view, thesired outcome in such a case — that
is, permitting the release of an anonymised versfamjudgment in such a way that it
remains anonymised — can as a matter of principleathieved only if the court
simultaneously exercises both the disclosure jiotisoh, in order to permit the release
of the judgment, and the restraint jurisdiction,oirer to protect the anonymity of
those whose identities ought, for some proper reasobe protected. As Ryder J said
in Oldham MBC v GW, PW and KPW (A Chi[@p07] EWHC 136 (Fam) at para
[102] — a judgment delivered since the hearing teefoe on 6 March 2007:

“The proceedings are now at an end and accordirigllyis

judgment is handed down in public neither secti@not the
Administration of Justice Act 1960 nor section 97¢ the

Children Act 1989 will protect the identity of amy®including
the child: Clayton v Clayton[2006] EWCA Civ 878, [2006]
Fam 83. Having exercised the ‘disclosure jurisditti to

release the judgment into the public domain iteésessary to
simultaneously exercise the ‘restraint jurisdictibthe identity
and whereabouts of K and his family are to be jptete”

| entirely agree. But at this point, as it seemsn®, one comes up against both a
procedural point and a point of substance.

In relation to any exercise of the restraint judsdn there is, as a matter of
procedure, the need to comply both with sectior2)l@f the Human Rights Act 1998
and with thePresident’s Practice Directioand thePractice Note

In such a case there is also, as a matter of swdestéhe need to go through the
‘balancing exercise,” and that, as Lord Steyn emsglkd inln re S (A Child)
(Identification: Restrictions on Publicatioj2004] UKHL 47, [2005] 1 AC 593, at
para [17], necessitates “an intense focus on thgpeoative importance of the specific
rights being claimed in the individual case.” As Blark Potter P put it ilClayton v
Clayton[2006] EWCA Civ 878, [2006] Fam 83, at para [643uth applications fall
to be decided not on the basis of rival generalitiet by focussing on the specifics of
the rights and interests to be balanced in theviddal case.” The same principled
concern animates Thorpe LJ’s questionindeiling v Bruce-Williams (Secretary of
State for Constitutional Affairs Interveninf)004] EWCA Civ 845, [2004] Fam 155,
[2004] 2 FLR 823, at para [54], whether “either theherent or the statutory
jurisdiction justifies the imposition of an autoncatrestriction [scil, protecting
anonymity] without the exercise of a specific detwn in the individual case” and his
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recognition at para [49] that “the time has comethe court to consider in each case
whether a proper balance of competing rights reguthe anonymisation of any
report of the proceedings and judgment followingemring that was conducted in
public and, therefore, open to all who cared teratt” As | commented iRe
Brandon Webster, Norfolk County Council v Web§€06] EWHC 2733 (Fam) at
para [72], although Thorpe LJ's observations mayehiaeen directed specifically to
practice in family cases in the Court of Appeal ente his reference to hearings
conducted in public — they have a much wider resoaa

Now on one view, if the question arises (whethethef court's own motion or on
application made) as to whether a judgment deld/@nechambers is to be released
(either in anonymised or, indeed, in non-anonymisaan), the only principled
approach is that:

i) the court must first give everyone referred toh@ judgment an opportunity of
considering, before the judgment is released ewveranonymised form,
whether or not to apply for an order protectingrtla@onymity — that was, in
substance, done in the present case;

1)) if anyone wishes to make such an application ittnd@smade in compliance
with the requirements of section 12 of the 1998 Aot thePresident's
Practice Directionand thePractice Note- that, as | have already observed,
was not done in this case; and

i) the court should not release the judgment (eveanmnymised form) until
afterit has adjudicated on any application for anonymity

| say the only principled approach, because it lwarsaid with some force that no
other approach properly gives effect to the coutt\sn obligations: first, its
obligation properly to consider the Convention tgybf those seeking to protect their
anonymity and, at the same time, second, its diigaproperly to consider the
Convention rights of those who would be adverséigcted by an anonymity order
and, in particular, its obligation to comply witbcsion 12(2) of the 1998 Act.

As against that, it can be said with some force gheigorous compliance with this
principled approach may have the disadvantages bndemning those involved to
an unnecessarily complex procedure in every calsenyit may be said) in many (or
even, perhaps, in most) cases where an anonymidgdgnt is published there will
either be no-one seeking in fact to ‘name nameshmwone with an interest in
preventing the ‘naming of names’ and (ii) of redwrthe number of judgments which
are in fact released for publication.

I have rehearsed these points in some detail bedhespresent case, in light of the
way it has come before the court and has been dr¢see below), has focussed
attention on problems which have hitherto not b&dnjected to as much scrutiny as
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the complexity of the issues — both the issuegiotiple and the issues of practicality
— might be thought to warrant. (I might add tha goint which Mr Busuttil has very
properly and helpfully raised in this case was ra¢ed before me in thé/ebster
litigation, where it was accepted that if an injtion to protect anonymity was even
arguably appropriate — as | held it was — it wagrapriate for me to ‘hold the ring’
by granting an interim injunction until after finmldgment in the care proceedings,
leaving it to the media, and indeed anyone else oldjected, to apply to discharge it:
seeRe Brandon Webster, Norfolk County Council v Webg@06] EWHC 2733
(Fam) at paras [116]-[119Re Brandon Webster, Norfolk County Council v Webste
(No 2)[2006] EWHC 2898 (Fam) at paras [59], [62]-[64]dgvara 4 of the order set
out in para [71] of the latter judgment.)

But these, again, are not issues which | can redolgay within the confines of this
directions hearing. And they are, moreover, asbegeen, issues of some complexity
on which the parties may wish to adduce more detaarguments than those which
have been prepared for the purposes of this heafifiey are also, | might add,
issues that may need to be addressed by thoseledngithe way forward in the light
of the Government’s Consultation Paper on Transuare

Since the hearing, and indeed since | preparedjubigment, Ryder J has given
judgment inOldham MBC v GW, PW and KPW (A Chij@p07] EWHC 136 (Fam).
He dealt with this point at para [103], when heeslsed that:

“In the ‘ordinary’ circumstance | would have beemstrained
not to release this judgment until after there Hmegkn an
adjudication on anonymity, involving service of astraint

application upon the media in accordance withRhesident’s
Practice Direction... and thePractice Note... and so as to
comply with section 12(2) of the Human Rights AQ98.

However, fortuitously, in this case and at an eardtage of the
proceedings those steps were take aedrdra mundunorder

was made”.

I am inclined to agree; indeed, | have some difficin seeing any answer to Ryder
J's analysis.

The way forward

50.

On one view of the matter the most appropriate smwvould simply have been for
the court, having identified these problems, tooad) all the applications, giving
appropriate directions, for example, in relation dervice of the proceedings in
accordance with thBresident’s Practice Directioand thePractice Notethe lodging
of further skeleton arguments, and the fixing adubstantive hearing at which all
these issues could be explored at appropriateHengt
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On the other hand, both the BBC and the mother aex@us that | should make the
orders, which (subject to questions of anonymityrome opposed, authorising
publication of Judge Plumstead’s judgment and tbelasure to the BBC of the video
footage.

| was prepared to sanction this course (at a tiennl did not have the benefit of
Ryder J's judgment i©ldham MBC v GW, PW and KPW (A Chi[@p07] EWHC
136 (Fam)) but only if the interests of those seglanonymity were fully protected in
the meantime. And the view | took was that the giadeds being proposed by the
BBC did not go far enough in this respect. Aftdr #ile only protection afforded to
the treating doctors and the expert withesses &yBBC's proposed assurance (see
paragraph [11] above) was that the BBC would ghesrt prior notice of any intention
by the BBCto publish their identities. Absent @ntra mundumnjunction, there
would be nothing to prevent some other organ ofrtfeglia, perhaps alerted to the
‘story’ by the kind of publicity which the hearifzefore me might itself generate, and
perhaps with a very different ‘agenda’ from that toé BBC, going ahead and
revealing individuals’ identities in circumstanosbere, once the ‘cat was out of the
bag,” there might be little or nothing to be doaetotect the anonymity of those who
had been ‘outed.’

In principle, therefore, it seemed to me that lIidtiahen and there make the orders
sought by the BBC and the mother only if, at thenesaime, | imposed aontra
munduminjunction prohibiting the identification of theosial workers, the police
officer, the treating doctors and the expert wisass Only in that way, as it seemed to
me, could | be assured that their identities wdiédprotected pending full argument
on the outstanding issues.

It was at this point that the problem, as | havecdbed it, first surfaced in clearly
visible form, for there was dispute between Mr Btisan the one side and Mr Lock

and Mr Brompton on the other side as to the pefavdwhich | should grant that

injunction. All three, albeit for very different asons, favoured the view that any
injunction should be granted for a defined periédiroe, rather than being granted
indefinitely.

Mr Lock and Mr Brompton argued for a very long peki Mr Lock contending for a
period of twenty years on the basis that by thenréevant clinicians would have
ceased to work. Mr Lock elaborated that contertigrsubmitting that once the court
had reached the view that it was right to imposeraercontra mundumit could not
be right that his clients should need to make théurapplication merely because the
BBC gave notice. He submits that the right perisdthat during which it could
reasonably be judged that, if the identities of tteating doctors were publicised,
there is a danger that they will be subject to $mreent. He points BBe B (A Child)
(Disclosure)[2004] EWHC 411 (Fam), [2004] 2 FLR 142, as shanihe extent of
the problem faced by medical staff. He says thdbiag as the relevant doctors and
other medical staff are continuing to treat chifde:nd possibly refer them to social
services for suspected child abuse, there is aedahgt the events surrounding this
case could be publicised. He therefore suggestsatpariod of up to 20 years (being
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the approximate period the individual cliniciandlwbntinue to work) is potentially
needed before the matters could be consideredsotiat they would not attract this
type of danger if referred to in a broadcast. Ra®igg the reach of this submission
he points, however, to the fact that at all timeg media outlet wishing to broadcast
or publish would of course have the right to agplyary the terms of the order.

Mr Busuttil countered that any such period, whetine years, ten years or twenty
years, was purely arbitrary and, moreover, unjiabiié as a matter of principle, for in
effect such an order would mean that those pratelstethe injunction would have
obtained relief in breach of section 12(2) of tl#98 Act, without complying with the
President’s Practice Directioand thePractice Noteand in circumstances where the
onus would be put on those injuncted to apply szlirge an injunction when those
seeking injunctive relief had never been put totést of justifying their claim at a
contested substantive hearing.

Mr Busuttil proposed that the injunction shoulddxpressed to remain in effect:

“until 28 days after written notification is givesy the [BBC]

to the respondents (a) of the first broadcast délavision
programme made by the [BBC] based on the videcafymot..

(such notification to be given by the [BBC] no latkan 7 days
after the first broadcast of such a programmepdthat it does
not intend to proceed with the production of a \sien

programme based on the said video footage, whichevihe
sooner, or until further order in the meantime.”

It will be noted that the effect of this is thaettontra munduminjunction | propose
to grant will prohibit the BBC identifying the satiworkers, the police officer, the
treating doctors and the expert witnesses in arpadwast unless it has first
successfully applied to vary or discharge the iajiom.

I can do no better than to set out, largely womdword, Mr Busuttil's submission in
support of this approach. He asserts that the ggigrinciple is that the order should
last for no longer than is necessary to achieveptirpose for which it is made: see
paragraph 6 of thBractice Note The relevant concern here, he says, is the phissib
of a television programme broadcast by the BBC Wwhdaentifies the individuals.
Once that concern has gone, if any of them congiggrthey need further protection
against the world at large, they should at thagestde says, make an application for
an injunction in accordance with paragraphs 3 andf4the Practice Note
Furthermore, he says, 28 days after notificationtiey BBC that the ‘television
programme of concern’ has gone, pending which thédl continue to have the
benefit of the protection provided by an orderuelsterms, should be sufficient time
for any of them to prepare an application for fartmjunctive relief.

Mr Busulttil adds that his suggested form of ordgresents what he calls “a fair and
principled solution” according with theractice Note whilst to pick an arbitrary date
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some time in the future does not, he says, not leasause the injunctive relief has
not been granted with the prior notice to the medguired by section 12(2) of the
1998 Act and by th@resident’s Practice Directiomnd thePractice Note (The fact
that the BBC has had notice is, of course, neitiege nor there for this purpose,
because other organs of the media may, as | haeadyl observed, have very
different ‘agenda’ from the BBC.)

Mr Brompton’s response was to suggest that Mr Biisuproposal was wholly
inadequate. As it stands, he submits, the BBC efamily could — after the broadcast
has taken place or the decision taken not to baestdeconvey the doctors’ identities
to any other organ of the media, who could thenesejwblish the information with
impunity. The right of the individuals affectedritake an application if they consider
they need further protection against the worlchegé at that stage, he says, is hollow,
for they will know nothing of the intentions of @its, whose interest in the matter
may have been stirred by a BBC broadcast. He sslihat if acontra mundunorder

is necessary now, it will be even more necessaey.tMr Busuttil's answer was to
point out that the order would continue in forceaimy event until 28 days after BBC
has given written notification; in other words, tihdividuals affected would have 28
days thereafter in which, if so advised, to applythe court for further injunctive
relief contra mundunor against any specific person in accordance setttion 12 of
the 1998 Act and thBresident's Practice Directioand thePractice Note

Mr Brompton’s riposte was that it is inevitable ti2octor A and Doctor B (and no
doubt others) will wish the injunctive relief to mmnue after the 28 day period has
elapsed. He submitted that, in the context of¢hse and, in particular, having regard
to the fact that the BBC has been a party to tipeeeeedings, there is no material
distinction between (a) re-applying on notice Via Press Association and (b) serving
notice of the existing order (with liberty to theundunto apply to discharge), adding
that the former will certainly involve the incurgrof another set of costs whilst the
latter may not.

| agree with Mr Busuttil, and essentially for tleasons he gives, that this part of the
order should be in the terms he proposes. It isnynudgment, the more principled
solution. It gives those who are arguably entitiedanonymity protection until just
after the event (the broadcast by the BBC) whem #m@nymity might otherwise be
imperilled by the disclosure of the video footagetie BBC which | have authorised.
And it gives them adequate time, once the BBC nasnghem notice, to mount any
further application which they may wish to bringarder to continue their anonymity.
In the meantime, as | have pointed out, the eféédhe contra mundumnjunction
will not merely be to prohibit the world at largéentifying the social workers, the
police officer, the treating doctors and the expéthesses; it will also prohibit the
BBC identifying them in any broadcast unless theCBas first successfully applied
to vary or discharge the injunction.

That takes me on to the other matter which dividesBusuttil on the one hand and
Ms Connolly on behalf of CCC and Mr Lock and Mr Brpton on the other hand: the
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period of notice to be given by anyone (the BBAuded) who wishes to apply to
vary or discharge theontra mundunmjunction.

Mr Busuttil submits that this should be the per@d48 hours which is usual with
such injunctions. He proposes the following wording

“The parties and any other person affected by ahyhe
restrictions in paragraphs (3) to (5) [of the otdee at liberty
to apply to vary or discharge this order on no ldsn 48
hours’ notice to the parties.”

Ms Connolly and Mr Brompton submit that the BBC shibbe required to give 28
days’ notice. They propose the addition of theof@lhg words:

“and, in the case of the [BBC], no less than 28sdagfore the
date scheduled for the broadcast of any televipimgramme
in which it proposes to publish any matter referred in

paragraph (3) [of the order].”

Mr Lock would go further. He submits that the apggprate wording is:

“and, in the case of the [BBC] or any other medigamisation
which wishes to broadcast any material that is ipitdd by the
terms of this order, upon such an application benagle and
served the matter shall be listed for directionshwa final
hearing on the application being listed not lesntB8 days
after the date when the application is served bthalparties.”

| reject Mr Lock’s approach. Given the importandele rights protected by article
10, it seems to me as a matter of principle thgbae affected by aontra mundum
order of this type must be permitted to apply ® ¢oburt on short notice. And it is not
for the judge who grants such an injunction towstife in advance how such an
application, when made, is to be dealt with bydbart — perhaps many years in the
future (as inBritish Broadcasting Company v Rochdale MetropalitBorough
Council and X and Y2005] EWHC 2862 (Fam), [2007] 1 FLR 101) and in
circumstances that may be unforeseen or even s@eable. That must be a matter
for the judge hearing the application, who canm sure, be relied upon to give
whatever directions for the filing of evidence atmwhetabling of the substantive
hearing are fair, just and appropriate in the eiistances then presented.

On the other hand, it seems to me that the BBQistama rather different positioh.
has come to court seeking discretionary relief -panticular, the disclosure of the
video footage — in circumstances where, for reasbiase already explained, it seems
to me that such disclosure should be made herenawdonly if, at the same time, |
impose acontra mundumnjunction. It seems to me not unreasonable taireghe
BBC in these circumstances to give rather morecaothan would otherwise be
required. And after all, albeit the actual termghef assurance proffered by the BBC
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were not altogether satisfactory, the fact is tthet BBC has acknowledged (see
paragraph [11] above) that it should give some eke@if prior notice of its intentions
to those affected by the relief it has (in the ésrtcessfully) sought.

| have already drawn attention to some of the agfdes, as | see them, in what the
BBC has proffered. Moreover, and despite everytpirggsed on me by Mr Busuttil, |
do not think that 14 days’ notice is necessarilgcadhte to enable those potentially
affected by the BBC’s broadcast to mobilise theguanents and, more particularly,
their evidence. As against that, and looking to rénlities of a situation where the
BBC will know, much sooner than 14 days’ beforeegisely when such a
documentary will be broadcast, | am wholly unpedsgathat | will be inflicting any
disproportionate burden on the BBC by requiring igive 28 days’ notice.

| propose, therefore, to invite the BBC to giveamsurance to the respondents in the
following terms:

“that the [BBC] has confirmed to the respondents th will
provide not less than 28 days’ notice in writingaoly intended
publication or broadcast by it of ... any matter refd to in
paragraph (3) [of the order].”

This will in substance, as it seems to me, meetQdanolly’'s and Mr Brompton’s
requirements. If the BBC is not prepared to offeragsurance in these terms then |
will make an order in corresponding form.

In the event the BBC was prepared to give the asserand to extend it to cover the
children’s guardian, notwithstanding that she hatssought anonymity.

The order

70.

Accordingly, | made an order in the following terms

“UPON IT BEING NOTED that the Applicant has confiech
to the Respondents that it will provide not lessntt28 days’
notice in writing of any intended publication orobdcast by it
of (a) any matter calculated or likely to lead tbet
identification of the Fifth Respondent’s Childref@siardian as
having been involved in these proceedings as theh Fi
Respondent’s Children’s Guardian or (b) of any srattferred
to in paragraph (3) below, such notice to be given..

IT IS ORDERED:

Duration of Order
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(2) This Order is to have effect until 28 days &afieitten
notification is given by the Applicant to the Resdents (a) of
the first broadcast of a television programme magethe
Applicant based on the video footage referred tparagraph
(11) below (such notification to be given by thepfipant no
later than 7 days after the first broadcast of sugnogramme)
or (b) that it does not intend to proceed with pheduction of a
television programme based on the said video feptag
whichever is the sooner, or until further Ordethia meantime,
such notification to be given by ....

Who is bound by this Order

(2) This Order binds all persons, including the Aggmt
(whether acting by its officers, servants or agemtstherwise
howsoever) and the Third and Fourth Respondent®tfweh
acting by themselves or by their servants or agenttherwise
howsoever) and all companies (whether acting byir the
directors or officers, servants or agents or otisaw
howsoever), who know that this Order has been made.

Restrictions

(3) Subject to paragraph (4), this Order prohihite
publishing in any book, magazine or newspaper oathcasting
in any sound or television broadcast or by meanangfcable
or satellite programme service or public computetwork
(‘publishing’) of any matter calculated or likelg tead to the
identification of:

(1 any social work professional (social worker swcial
work manager) presently or formerly employed by $szond
Respondent who was involved in proceedings betwreCourt
in which powers under the Children Act 1989 werereised
by the Court with respect to the Fifth Respondéithe(
Proceedings”);

(i) any medical professional (doctor or nurse)sergly or
formerly employed by the Sixth Respondent and athero
medical professional (doctor or nurse) who had @mnnection
with the treatment of the Fifth Respondent in 200%hereafter
or the decision to refer his case to the Secongpdteent in
2005;

(iii) a police officer of the Seventh Respondentalved in
the Proceedings, whose name and work addressasgedein
Schedule 1 to this Order;

(iv) the Eighth or Ninth Respondent, whose named an
work addresses are detailed in Schedule 1 to tfdsrQor
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(v) any other medical professional who gave evidenc
written or oral, whose evidence was filed in th@deedings
and whose names and work addresses are detaifechadule

1 to this Order.

(4) Paragraph (3) of this Order only prohibits pcdtion
in a manner calculated or likely to lead to thentifecation:

0) of any individual referred to in paragraph ({B)as a
social work professional presently or formerly eayeld by the
Second Respondent who was involved in the Procgsgin

(i) of any individual referred to in paragraph ({8) as a
medical professional who had any connection witle th
treatment of the Fifth Respondent in 2005 or tHesear the
decision to refer his case to the Second Respomu@005;

(iii) of the individual referred to in paragraph)(@), as a
police officer involved in the Proceedings; or

(iv) of any individual referred to in paragraph({@) or (v),
as having given evidence in the Proceedings.

(5) Save for service of this Order in accordancehwi
paragraph (6) below, no publication of the texacummary of
any part of this Order (or any other Order madethie
Proceedings) may include any of the matters redetce in
paragraph (3) above.

Service

(6) Copies of this Order endorsed with a penalceotie
served:

(a) on such newspaper and sound or television

broadcasting or cable or satellite programme serds the
Second, Sixth, Seventh, Eighth or Ninth Respondeay think
fit in each case by fax or first-class post addrdds the editor
in the case of a newspaper or senior news editireicase of a
broadcasting or cable or satellite programme serand

(b) on any other person as any of the parties riak fit,
in each case by personal service.

(7) Any person affected by this Order may enquire
whether a particular individual is protected byagmaph (3)
above, such enquiry to be made:

(i) in the case of an individual thought to betpoted by
paragraph (3)(i) above, to ... ; or
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(i) in the case of any individual thought to befected by
paragraph (3)(ii) above, to ...

(8) In the event that this Order ceases to havecefh
accordance with paragraph (1) above, any party lwhicthe
meantime has served a copy of this Order on ansopeshall
notify that person in writing that this Order is rionger
effective, such notification to be served by faxfiost-class
post no later than 7 days after this Order hasece&s have
effect.

Further applications about this Order

(9) The parties and any other person affected ydthe
restrictions in paragraphs (3) to (5) above aléatty to apply
to vary or discharge this Order on no less thahei@s’ notice
to the parties.

Judgment of HHJ Plumstead dated 8 December 2006

(20) The judgment handed down by HHJ Plumsteadhen t
Proceedings in the Cambridge County Court on 8 Dées
2006, in the anonymised form approved by the Cdugttnade
publicly available.

Disclosure

(11) The Third and Fourth Respondents be permitted
disclose to the Applicant all video footage theyéian their
possession of and concerning the Fifth Responderiyding

(for the avoidance of doubt) video footage in whible Fifth
Respondent is visibly identifiable and video fo@dg which

the Third and Fourth Respondents, and any othevidhdl,
discusses the Fifth Respondent and/or discusses the
Proceedings.

(12) The Applicant may disclose any of the matteferred
to in paragraphs (3) and (11) to any person engaged
instructed by the Applicant for the purpose of pidg a
television programme based on the video footagerned to in
paragraph (11) above PROVIDED that prior to discdgshe
relevant matter to that person the Applicant presito him a
copy of this Order endorsed with a penal notice.”

A warning for the future

71. The fact that in this particular case | was prepaoeproceed in the way described in
paragraphs [51]-[53] above should not be takemgdralication that a similar course
will be acceptable in future.
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Approved Judgment

72.

73.

Both the arguments rehearsed in paragraph [45]eabot the powerful observations
of Ryder J inOldham MBC v GW, PW and KPW (A Chil@ap07] EWHC 136 (Fam)
which | have quoted in paragraph [49], point to ¢beclusion that the only principled
approach is the one | have described in paragréph the court should not release a
judgment, even in anonymised form, urdifter it has given those affected an
opportunity to apply for an order protecting th@nonymity andafter it has
adjudicated on all such applications, and the cslould not adjudicate on any such
application unless and until there has been staoipliance with section 12(2) of the
1998 Act and with th€resident’s Practice Directioand thePractice Note

Next time a judge is faced with the situation whieas presented to me on 6 March
2007 the parties (see paragraph [50]) may well timat the court is willing to do
nothing beyond adjourning the application and gviappropriate directions,
including, where these steps have not yet beemtaligections in relation to service
of the proceedings in accordance with fPesident’s Practice Directiorand the
Practice Note



