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anonymity of the children and the adult membertheir family must be strictly preserved.



Sir Nicholas Wall P:

Introduction

1.

In this application, Mr. Brian Morgan, a freelarjoarnalist, has applied for an order
“for permission for the media to name the medicglezt witness” in the case (Dr M).

The background is care proceedings instituted bye@try City Council (the local

authority) on 20 June 2008 in relation to threiédcén hitherto identified only by the
initials X, Y and Z. X is a boy now aged 13; Y igia now aged 10. Z is a boy now
aged 8. The proceedings were heard by His HonalgelBellamy, sitting as a judge
of the High Court.

In a judgment handed down on 19 February 2010, eJigkgjlamy gave the local
authority leave to withdraw the proceedings buteced it to pay £100,000 towards
the publicly funded costs of the parents of X, Y ah That judgment has not been
published. However, Judge Bellamy prepared whatldseribed as an “abbreviated
version of the judgment”, which bears the same,datpublished as [2010] EWHC
B12 (Fam) and is now reported &oventry City Council v X, Y and Z Care
Proceedings: CostqP011] 1 FLR 1645. | shall call this judgmeRe X,Y and ZIn
his judgment inX, Y and Zthe judge was highly critical of Dr M’s reportttaugh,
as will be apparent, he did not hear Dr M.

The two judgments referred to in paragraph 3 alsb@denot name the local authority,
and in a further judgment dated 27 September 2[200.0] EWHC B22 (Fam)), how
reported aBBC v Coventry City Council and Others (Care Prode®gs: Costs:
Identification of Local Authority) [2011] 1 FLR 977), Judge Bellamy, on the
application of the BBC gave permission for the laazhority to be identified.

On 15 October 2010, Judge Bellamy, after discussiitim me, at my suggestion but
of his own motion, directed that a further appimatin Re X, Y and Z- the
application identified in paragraph 1 of this judgm- should be listed for directions
before myself. As will be apparent, the medical eskpin the case, who is a
paediatrician, had hitherto been identified ordyCa. M by Judge Bellamy, and the
principal issue which | have to decide is whethenot Dr M’s identity should be
revealed.

When | had the case for directions on 20 Januatyl 20 occurred to me that it raised
a number of broader issues relating both to tlmeuwistances in which expert
witnesses in family proceedings should be idemtjfiand transparency in family
justice generally. With the agreement of the partithen before the court, therefore. |
wrote to the Presidents of both; (1) the Royallége of Paediatrics and Child
Health (RCPCH) and (2) the Royal College of Psyirisis, alerting them to the fact
that the issue was before the court. As a resuéicéived a long statement from the
President of the RCPCH, Professor Terence Stephearst) without opposition from
the other parties, | granted his application &ave to intervene. | have heard nothing
from the Royal College of Psychiatrists.

Dr. M initially did not seek leave to intervene,tliben changed his mind. Both he
and the Medical Protection Society (MPS) were regnéed by Mr. Adam Wolanski
of counsel. Mr Piers Pressdee QC, who did not appeathe original care



10.

proceedings, appeargto bono for the local authority and Mr. Leigh appeared fo
Professor Stephenson and the RCPCH. Mr. Morganttenanother of X, Y and Z
appeared in person.

Mr Alistair MacDonald, who also appearprb bono at the directions hearing on 20
January 2011, had originally offered to represkatdahildren, but found himself in a
difficult position in this respect, as the procew in relation of X, Y and Z had
plainly come to an end, and the only people witheptl responsibility for the
children were their parents. In the event, given MacDonald’s level of expertise, it
was sensibly agreed that | should hear submisslerisene essiom him in relation
to the position of children generally. This | didnd | am extremely grateful in
particular to Mrs. C, the mother of X, Y and Z fer agreement that | should do so.

In the event, in addition to the papers | haveaalyementioned and oral argument, |
had the following additional documents:-

(1) submissions from Mr. Morgan;

(2) Dr M’s report in the case oK, Y and Z his Email correspondence with
the judge and two letters written directly to myskdfending his report;

(3) a statement from Dr. Stephanie Bown, The DirecbrPolicy and
Communications at the MPS;

(4) skeleton arguments from the local authority, the SViRnd Mr.
MacDonald.

| did not hear any oral evidence, and Mrs. C, witbribt file a statement, made a
powerful submission, to which | will refer in duewrse. At the conclusion of the oral
argument, | reserved judgment.

Preliminary matters

11.

12.

13.

14.

Before turning to the issues in hand, | need,lfirso offer the parties an apology to
the length of time it has taken me to produce phiggment. This is in part due to
pressure of other work, but is largely due to timpartance of the issues raised,
which, in their wider context, | have not foundogjether easy to resolve.

It also occurs to me that | should declare an &sterin that | am the author &f
Handbook for Expert Witnesses in Children Act Cas@gordans 2007) the Second
Edition of which contains a chapter (chapter 35)itled: Will you be named?
Anonymity in Proceedings Relating to Children.

As will be apparent, the chapter (as well as thekbas a whole) is written in the
second person plural and is addressed largelydtmdo Whilst it endeavours to state
the law accurately, thdandbookis in no sense a legal textbook,

Although | have not heard specific argument onpbiat, | do not think that anything
| say in theHandbookgenerally (or in chapter 35 in particular) diskfies me from

adjudicating upon the instant case. | make it deat theHandbookis not the place
to continue what | describe as “the anonymity debaand whilst | state that “the



guestion of anonymising a judgment is very muchadten for the individual judge”,
| do go on to state: -

“35,5 ... The practice is to anonymise, on the basis that
identification of professionals (for example themwa and
location of the solicitors instructed in the caseuld well
facilitate identification of the children .........

35.6 My own practice at first instance varied. tthbught
the public interest required the doctors in a ¢ad®e named, or
if their identities were otherwise transparent, duhd name
them. The critical anonymity which the court se&ksprotect,
after all, is that of the child.

35.7 It would, however, be courteous if judges, miigey
have it in mind to identify in any subsequent judmnexperts
who have given evidence in front of them, were l@rtahe
expert in question to the fact that he or she mighhamed. My
personal view favours transparency, provided tlemtity and
whereabouts of the children concerned is protedteain your
perspective, being named is only likely to causeu yo
professional harm if you have fallen below the dtad
demanded by your profession and are properly m@itby the
judge. If, as this Handbook constantly states, haue done
your work conscientiously you have nothing to fé&@m the
courts.

It is, perhaps, worth pointing out that in the Gooir Appeal,
every word spoken in every child case is spokepuinlic, and
is capable of being reported, subject of coursthéorule that
the children concerned should not be identifiedy pérsonal
view is that greater openness will show the puthle extreme
difficulty and sensitivity of the decisions it h&s make, and
how conscientiously it goes about making them el rse reason
why you should not share fully in that process. “

The outstanding issues in the case

15.

16.

As | understand it, Dr. M has left the questionhdd identification to the court. In

other words, he neither supports not opposes Migilts application. | shall deal in

detail with the arguments advanced on his behtdf la this judgment. As he had not
been heard by Judge Bellamy, however, he did @&skhé event that | decided he
should be named) that his rebuttal of Judge Bsflarriticisms should also be made
public.

Counsel were also agreed that if and in so fahastwere questions arising from the
principal issue identified in the preceding parapsa about which | felt able to
express a view — in particular the circumstanceshich experts giving evidence in
family proceedings should be named — then | shdoléo, even though what | say
will, necessarily, bebiter dicta.



17. In these circumstances. | think | should make clghat | am deciding. First and
foremost | am deciding the discrete issue left by Judge Bellamy. In no sense is
this an appeal from his decisions in the care @mdicgys, and in so far as | mention
them at all, it is to set the context for the miasue which | have to resolve.

18. | have already noted, however, that the judge wgtgyhcritical of Dr. M . It does not
seem to me that it is for me to analyse the juglgeasoning in this regard or to
express any view about the substance of Judger®g#acriticisms, Whether or not
he was wise to make them in the particular circamsgs of the case is another
matter. On this point | am invited to comment, @ndpose to do so, since the fact of
the criticisms inevitably forms part of the subjettter for my decision. Indeed, the
judge himself is at pains to point out that Dr Msanot called to give evidence at the
hearing which led to the withdrawal of the proceedi had not had the concerns
about his report put to him, and thus has had mpopnity to date to respond to the
judgment. Judge Bellamy appears to have taken itwe that since Dr. M was not
identified, he was not damaged by the criticisngsTs a point to which | will return.

The facts

19. These are set out by Judge Bellamy in consideiddtkal in the first of his published
judgments, to which reference can be made: ReeX,Y and Z For my purposes, it
is sufficient to state: -

(1) that the local authority instituted care proceedimglating to X. Y and Z
which it later sought permission to withdraw;

(2) that in advancing a case of factitious or induckaess (FIl) the local
authority appeared to place reliance on the regfddr. M;

(3) that the children’s mother and Mr. Morgan bothiwtis identify Dr. M.

Thelaw: (1) general

20. This is an area of the law in which many of theeregudgments have been given by
Munby J (as he then was) or Munby LJ (as he hagrbecalthough usually sitting, in
this context, at first instance). Whilst those damis, as | have previously made
clear, are not binding on me, they are plainly higkersuasive, and | would like to
take this opportunity to pay tribute to the erwitiand industry displayed by the
judge both in his analysis of what the law is amdis application of the law to the
cases before him. Indeed, | can say at once ttiaiugh | have taken the opportunity
to read all the relevant cases, | am able to ta&ematter relatively shortly because |
find myself in agreement with Munby LJ’s analysitie propositions which follow in
paragraphs 29 to 32 below, therefore, set out nagrstanding of the present state of
the law.

The law (2) Statutes and Rules

21. Two Statutes are of particular relevance in thepeet. The first is the Administration
of Justice Act 1960 (AJA 1960); the second isGhddren Act 1989 (the Act).



22.

23.

For completeness, Mr Pressdee drew my attentidtatd 2 of the Children, Schools
and Families Act 2010 (CSFA 2010). CSFA 2010, il we recalled, was passed
during the “wash up” in the final days of thetlagministration. CSFA 2010 Part 2
has not been brought into force by the present movent, and may never be.
Formally, the position, as | understand it, is ththe present government has stated
that it will not implement CSFA 2010 Part 2 (undehich fee earning experts
generally are denied anonymity) pending the outeafthe Family Justice Review
in September 2011.

| do not propose to consider CSFA 2010 Part Aslhot part of the law of England
and, as | have already stated, may never be. Famavlyis littered with Statutes, and
parts of Statutes which have never been broughtfarte. In my judgement, it would
be quite wrong in principle were | to adjudicate this case on the basis either that
CSFA 2010 Part 2 was in force, or that it represgrihe will of Parliament. The
canons of statutory construction are clear, andatapply to prospective changes in
the law. A Statute, as | understand it operates dofinite period between its
commencement and its repeal: CSFA 2010 Part 2 dtdseen brought into force, and
is not in force.

Section 12 of AJA 1960 (section 12)

24,

As amended, section 12 reads, where relevanidcdlse, as follows: -

“Publication of information relating to proceedings in
private.”

(1) The publication of information relating to pesxings
before any court sitting in private shall not sfeilf be contempt
of court except in the following cases, that isay—

(a) where the proceedings—

(i) relate to the inherent jurisdiction of the Higbourt with
respect to minors;

(ii) are brought under the Children Act 1989....... ;or

(i) otherwise relate wholly or mainly to the m&enance or
upbringing of a minor ............

(e) where the court (having the power to do so)resgly
prohibits the publication of all information relagj to the
proceedings or of information of the descriptionish is
published.

(2) Without prejudice to the foregoing subsectiotihe
publication of the text or a summary of the whotepart of an
order made by a court sitting in private shall obtitself be
contempt of court except where the court (havingggroto do
s0) expressly prohibits the publication.



(3) In this section references to a court inclugienences to a
judge ...... and to any person exercising the fanst of a

court.....and references to a court sitting in pevatclude

references to a court sitting.....in chambers.

(4) Nothing in this section shall be construedraplying that
any publication is punishable as contempt of catnith would
not be so punishable apart from this section (angairticular
where the publication is not so punishable by reasfobeing
authorised by rules of court.”

Section 97 of the Act
25. As amended, this reads, where material, as follews:

“97 Privacy for children involved in certain proceedings.”

(2) No person shall publish to the public at lang@any section
of the public any material which is intended, dtely, to
identify—

(a) any child as being involved in any proceedibgfore the
High

Court, a county court or a magistrates’ court iniclvhany
power under this Act ..... may be exercised by thertcaith
respect to that or any other child; or

(b) an address or school as being that of a childlved in any
such proceedings.......

(5) For the purposes of this section —
‘publish’ includes —

include in a programme service (within the meamhthe
Broadcasting Act; 1990; or

cause to be published; and
‘material’ includes any picture or representation”

26. In Clayton v Claytonf2006] EWCA Civ 868, [2006] Fam 83, the Court gbgeal (in

a constitution comprising my immediate predecesAaoien LJ and myself) came to
the conclusion that the prohibition against id&sdtion contained in section 97(2) of
the Act was limited to the duration of the procegdibut did not affect the limitation
contain in AJA 1960 section 12. As the proceedirgygting to X, Y and Z came to
an end when Judge Bellamy acceded to the locabatyls application that they be
withdrawn, the only people with parental responisibifor the children are their

parents, and section 97 of the Act has no apptinati



The Rules

27.

28.

As Munby LJ points out iA v Ward [2010] EWHC 16 (Fam), [2010] 1 FLR 1497
(Ward) at paragraph 77, Family Proceedings Rules 19f1 I1.2(2) made it clear
that the Rules did not affect the interpretatiorARGA 1960 section 12 The position
remains the same under the Family Procedure RAl&6 (the Rules): - see rule
12.73(2).

The Rules are, however, peripherally relevant &t they broaden and relax the scope
of disclosure, and permit media attendance at, egqabrting of, family proceedings
held in private: see, for example, FPR 27.11(2{Hwever, where AJA 1960 section
12 continues to apply, the recipient of informatiopom a party can only pass it on
for specified purposes, and it remains a contemgtublish it to the world at large.
Thus, for example, there is nothing to stop Inigatalking to their Members of
Parliament (MPs) about the way they perceive thayetbeen treated in proceedings
under the Act, but the MP is not at liberty to psblthe information to the world at
large: - see FPR r.12.75(3). AJA section 12 a|galies to reporting by the media,
unless the court gives permission for informatiogldting to the proceedings” to be
reported.

The Law (3) Propositions

29.

| start by adapting to this case the common grooetsiveen counsel as set out by
Munby J in paragraphs 12 and 13BBC v CAFCASS Legal and OtherR2007]
EWHC 919 (Fam) [2007] 2 FLR 768BBC v CAFCASS, and repeated by him at
paragraphs 24 and 25 &Ward:

“) the care proceedings in relation to X, Y andh&@ving come
to an end, the restrictions imposed by section 9@{2he Act
1989 no longer operat€layton v Clayton2006] EWCA Civ
878, [2006] Fam 83;

i) the only relevant statutory restrictions aredé imposed by
AJA 1960, section 12:

i) AJA 1960, section 12, although it prevents fhablication
of Dr M’s report and imposes restrictions upon dssion of
the facts and evidence in the case, datprevent publication
of the names of the parties, the children or titeessesRe B
(A Child) (Disclosure)[2004] EWHC 411 (Fam), [2004] 2
FLR 142 Re B);

iv) accordingly, unless | agree to exercise what hacome
known as the "disclosure jurisdiction” (sBe B at para [84])
Dr M’s report cannot be published, and unless didee to
exercise what has become known as the "restraistjation”
there will be nothing to prevent the public ideication of Dr
M;

v) both the *“disclosure jurisdiction” and the “nesnt
jurisdiction” have to be exercised in accordanceghwihe



30.

31.

32.

principles explained by Lord Steyn im re S (A Child)
(Identification: Restrictions on Publication]2004] UKHL 47,
[2005] 1 AC 593, at para [17Re 9, and by Sir Mark Potter P
in A Local Authority v W[2005] EWHC 1564 (Fam), [2006] 1
FLR 1, at para [53], that is, by a 'parallel analysf those of
the various rights protected by the European Camnwerfor the
Protection of Human Rights and Fundamental Freedoms
(ECHR) which are engaged, leading to an 'ultimat&anxring
test' reflecting the Convention principle of propamality: see
Re B and Brandon Webster, Norfolk County Council v
Webstel{2006] EWHC 2733 (Fam).”

What Lord Steyn said in paragraph 17/R& Swas: -

“The interplay between articles 8 and 10 has b#eminated
by the opinions in the House of Lords@ampbell v MGN Ltd
[2004] 2 WLR 1232. For present purposes the datisiothe
House on the facts @ampbelland the differences between the
majority and the minority are not material. Whatesp
however, emerge clearly from the opinions are four
propositions. First, neither article has such precedence over
the other. Secondly, where the values under theanticles are
in conflict, an intense focus on the comparativpontance of
the specific rights being claimed in the individuzdse is
necessary. Thirdly, the justifications for intenfey with or
restricting each right must be taken into accognally, the
proportionality test must be applied to each. Fanvenience |
will call this the ultimate balancing test. This hew | will
approach the present case.”

Re Sinvolved the attempt, in care proceedings, to gmothe subject child from
identification as the son of woman who was to exltthe murder of a sibling. The
judge dismissed an application for an injunctiorstnaning the publication by
newspapers of the mother’s identity, and appeathewcchild’s behalf were dismissed.
Although the right of the press under Article 10regport a criminal trial featured
strongly (“a public event”: and “the glare of comjgoraneous publicity ensures that
trials are properly conducted”) Lord Steyn’s speecplainly of wider importance,
and he takes as a general position an extract &speech by Lord Nicholls of
Birkenhead inReynolds v Times Newspapers Limitf2D01] 2 AC 127 Reynolds)
at 200G-H:

“It is through the mass media that most people yoolatain
their information on political matters. Without &@om of
expression by the media, freedom of expression dvine a
hollow concept. The interest of a democratic sgciet
ensuring a free press weighs heavily in the balamckeciding
whether any curtailment of this freedom bears asaeable
relationship to the purpose of the curtailment.”

| should perhaps add that | accept the ambit of A9B0 section 12 set out by Munby
J inRe Bat paragraph 81 and 82, which | need not reprodbatice it for present



purposes for me to say that | agree with Munbyal &JA 1960 does not, of itself
prohibit the publication of the identity of Dr. Mitlaough it does prohibit the
publication of his report, which is plainly infortn@n relating to the proceedings.

The issues in the case refined

33. Ifitis the case that AJA 1960, section 12 does obitself, prevent the identification
of Dr M, two questions, as it seems to me, aris$eyTare: -

(1) should I exercise the “restraint” jurisdiction tmpect him?

(2) If the answer to question (1) is “no” should | ecise the
“disclosure” jurisdiction to order publication ofshreport?

The argument for Mr. Morgan

34. Mr. Morgan described himself as “a freelance jolishavith extensive experience in
the issues that have been raised in this case’sutbnitted that there is public
interest in knowing the identity of Dr, M, and helied heavily on the decision of
Munby LJ in Ward, a copy of which was helpfully attached to histten argument.
He acknowledged that Munby LJ had accepted, ingraph 156 of his judgment, that
the evidence could justify a different conclusion a@nother case, but argued that
where Fll was concerned the issues were just asuseas bone fractures, and expert
paediatric testimony was at the heart of publicoeon.

35. Mr. Morgan also relied on the criticisms of Dr Made by Judge Bellamy. He argued
that such a level of criticism was unprecedentedisnexperience and rendered it all
the more important that the doctor was identified.

36.  Mr. Morgan replied in writing to the submissionsae on paper by counsel. Given
that | do not propose to enter into the debatehemterits of Dr M’s advice, | do not
propose to comment on much of what Mr. Morgan aglitmvever, he made the
point that without being able to identify Dr. M m&s unable to either to verify or
disprove the assertions which Dr. M made, and h#dcoot look either at whatever
work Dr M had done (which was in the public domaio) could be read any of the
papers Dr M had published.

37. | was, however, greatly heartened to read thaind esofar as Dr. M wished to
defend himself, he would do so with Mr. Morgan’silfést reporting assistance if
needed”. This, to my mind, went a long way to angvgethe questions which formed
in my mind as the argument progressed, namely ‘thike be a true debate?” and
“what is the forum?”

38. In relation to the evidence submitted by ProfesSmphenson, Mr Morgan did not
accept that paediatricians were in a unique posisio far as incidents of violence
were concerned: indeed, he submitted that of decteorking in hospitals the
experience of the paediatric profession in relatmnhreats of violence ranked well
below those of general medicine, psychiatry andyesyr He joined issue with
Professor Stephenson generally in relation to thebers which the latter cited.

The arguments for the local authority



39.

40.

Appearing pro bono, Mr Pressdee saw his task as identifying the sssetting out
the law as he saw it, and recording points bothafat against identification. He also
summarised the role of expert evidence within cpreceedings and helpfully
identified points of practice.

As to the law, | have already rejected considematbthe CSFA 2010. CSFA 2010
|Part 2 apart, however, Mr. Pressdee submittedttigaapproach of Munby LJ in
Ward was correct and that there was an “inherent antpediing logic” in it.

The argument for Professor Stephenson and the RCPCH

41].

42.

43.

44,

45.

Professor Stephenson produced a long and hel@itdnsent, which formed the basis
of Mr. Leigh’s argument. This is clearly an impartalocument, which runs to some
25 pages, which | will attempt to summarise. PradesStephenson is well known, of
course, not only the President of RCPCH, butlaiglaly competent expert witness.

Professor Stephenson does not suggest that wisatysepoints unequivocally in any
one direction. Moreover, he acknowledges that thetchas to balance “complicated
issues of law and human rights” on which he exg®s® view. He does, however,
have the advantage of giving evidence from thepsative of an expert who has been
reported to the General Medical Council (the GM@)two occasions, and who has
been threatened with violence by angry parents.

Professor Stephenson points to the public vilifaatof Professor Sir Roy Meadow
and Professor David Southall. He does not know oM is. He (Professor
Stephenson) is part of a working group of the GMKaired by Thorpe LJ, which is
conducting a wide ranging review of the guidancéctvlit can offer doctors involved
in child protection cases. He points out that fa first time in its history the GMC
now has a policy on vexatious complaints.

Professor Stephenson describes what he calls an®&gar and concern” amongst
paediatricians about child protection work; and diegelopment of a “damned if you
do and a damned if you don’t” criticism of paed@ans both for allegedly over-

diagnosing chid abuse and for allegedly missindH&. associates himself with the
evidence given to Munby LJ by his predecessoand . He points to a 2004 survey
and to the “profound impact on the professionatl grivate lives of some

paediatricians” which unproven complaints have. though less that 3% of the

763 complaints against 565 doctors in the surved heen upheld, their effect had
been severe. He also points to a survey publigh@007 which concluded that unless
the issues highlighted in the research were adelle%here will continue to be a

reluctance to take on essential child protectides’o

Professor Stephenson also points to the effecteoruitment, and the risk of child

abuse and maltreatment not being reported by docWhilst not suggesting that

anonymity would resolve the problem, he is of Wiew that there are very strong
arguments for retaining anonymity for treating @estwho appear as witnesses of
fact in Family Court cases, not least the needdtept the anonymity of the child. He

recognises that there is a distinction betweenetkgert witness and the treating
clinician, but remains of the view that the promigenonymity would encourage the
right people to give evidence.



46.

The balance of Professor Stephenson’s statemeamisseeme to be divided between a
defence of certain of Dr M’s actions and conclusicemd a number of well directed
shafts aimed at the judge for criticising Dr M vath hearing him.

The arguments advanced by Dr. M and the MPS

47.

48.

49.

50.

51.

52.

For Dr M, Mr. Wolanski made it clear that whilsetformer’'s attitude remained one
of neutrality, Dr M felt “justifiably aggrieved” athe fact that the judge had made
such damning criticism of his work without givingmhan opportunity to respond.

Mr. Wolanski submitted that, at the very leaseréhexisted “very cogent answers” to
the criticisms made, and that the judge’s decisionto alter his judgment was at
least in part because the judgment did not idemifyM.

As Mr. Wolanski pointed out, this case is unuslralthe standard case, the experts
have given evidence and been cross-examined. kVaiaers is what the judge makes
of their evidence, having heard it tested. Hererdthas been no oral evidence by Dr
M.

Mr. Wolanski accepted that there was no statutoopipition upon the identification
of expert witnesseRe B) and that the onus was on Dr M to establish a io@img
case for anonymity. Followingn re Sand A Local Authority v. W, L, W, T and R
(By the Children’s Guardian)[2005] EWHC 164 (Fam) [2006] 1 FLR Ré W. L,
W, T and R the court had to consider whether ECHR Articleas engaged and, if
so, whether any interference with that right waspprtionate.

Mr. Wolanski submitted that the “private life” pemted by ECHR Article 8 was not
confined to one’s personal life, but also couldeext to professional and business
activities — see (inter aliaNiemietz v Germany193) 16 EHHR 97. It also extended
to reputation, where the attack so seriously ieted with an individual’s private life
as to undermine his personal integrity — & Treasury v re Guardian News and
Media [2010] UKSC 1 at paragraphs 37 et seq.

Mr. Wolanski submitted that there was a firm pulnfierest in protecting reputation —
seeReynoldsand that the balance between ECHR Articles 8 &nlhyl essentially in
the contribution which the material which it wasposed to publish made to the
public debate. Mr. Wolanski made the point thatdpateicians who learned that their
work as an expert witness could be subjected tersegriticism without the expert
being given the opportunity to respond were eves likely to become involved in
cases of this nature.

Applying the principles he had identified to thesean hand, Mr. Wolanski submitted
that the condemnation of Dr M’s work without hisifig given an opportunity to
respond offended against the principles of natyustice. The court should,
accordingly, take steps to ensure that Dr. M’sutafion was not unfairly traduced
and, if the application by Mr. Morgan was grantedwdd record in its judgment both
that Dr M has answers to the criticisms levelledhiat, and that those answers were
supported by Professor Stephenson.



53.  On behalf of the MPS, Mr. Wolanski relied upon #tatement filed by Dr. Bown on
its behalf, and indicated that the MPS was in paldr concerned about the
vilification of experts leading to a lack of paetticians prepared to undertake this
type of work together with the inability of expettsanswer criticisms made of them
given the duties of confidentiality which they owed

Mr. MacDonald’s argument

54.  Mr. Macdonald submitted that any publication of Bs name had the potential to
engage children’s rights under ECHR Articles 6n8 40, as well as various articles
under the United Nations Convention on the RighhefChild (UNCRC).

55.  Mr. MacDonald did not dissent from any of the prsiions advanced in paragraph
29 above, and helpfully reminded me of a passag®m fparagraph 53 of Sir Mark
Potter's judgment iW. L, W, T and R, in which the President had commented on
Lord Steyn’s speech and had said: -

“There is express approval of the methodologZampbellin
which it was made clear that each Article propourads
fundamental right which there is a pressing soaeéd to
protect. Equally, each Article qualifies the rigihpropounds so
far as it may be lawful, necessary and proporteatdo so in
order to accommodate the other. The exercise foeblermed
is one of parallel analysis in which the startinginp is
presumptive parity, in that neither Article hasqa@ence over
or "trumps" the other. The exercise of parallellgsia requires
the court to examine the justification for intenfgr with each
right and the issue of proportionality is to be sidered in
respect of each. It is not a mechanical exercisketalecided
upon the basis of rival generalities. An intenseufon the
comparative importance of the specific rights bestajmed in
the individual case is necessary before the ulentatlancing
test in terms of proportionality is carried out.\itay so stated,
Lord Steyn strongly emphasised the interest in gpstice as a
factor to be accorded great weight in both the lfranalysis
and the ultimate balancing test and stated thdirshtinstance,
the judge had rightly so treated it. However, nosehéid he
indicate that the weight to be accorded to thetrigkely to
report criminal proceedings would invariably beettetinative
of the outcome. Indeed, he acknowledged that affinauwas
the "ordinary" rule that the press, as public wdbdy may
report everything that takes place in a criminalrgothat rule
might nonetheless be displaced in unusual or eiept
circumstances.”

56. Mr MacDonald also reminded me that the ECtHR hdd tteat it might be necessary
in some circumstances to limit the principle thabgeedings should be open and
public in nature, it being essential in proceedingating to children that witnesses
should feel able to express themselves candidliyiginy personal issues without fear
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of public curiosity or comment: - sdé& v United Kingdom, P v. United Kingdom
[2001] 2 FLR 261.

Mr. MacDonald submitted that issues of disclosurightwell arise in relation to
material imparted in confidence by children to exgpeand whilst the principle that
welfare was paramount did not apply in an applocafior the exercise of either the
restraint or the disclosure jurisdictions, the @upe Court had recently acknowledged
in ZH (Tanzania) v. Secretary of State for the Home 2etment[2011] UKSC 4,
[2011] 1 FCR 221 that in applying the proportiotyatest under ECHR Article 8 the
best interests of the child must be a primary aersition. .

Mr MacDonald accepted that — on the facts — th&srig the children of the

identification of Dr. Mper se did not amount to a disproportionate interferendi w
their ECHR Article 8 rights. However, he arguedttti@e position of the children

might be materially different were the publicatioh the identity of Dr M to be

accompanied by details of the medical conditions /aor the medical records which
Dr, M was required to consider in formulating hipiraon. He therefore urged
caution in relation to the prescription of the dacy matters which might accompany
any publication of Dr M's identity in order to emsuthat the children’s medical
confidentiality was respected.

Mr MacDonald also made a number of practical sugmes These included
amendments to thePractice Direction: Experts and Assessors in Family
Proceedingdn order to spell out the law relating to anonymatyd to ensure that the
issue of identification was addressed in the leifenstructions to the expert. He also
suggested that joint letters of instruction sharddtain a clear statement that there is
no presumption of anonymity, and that any applacatito restrain publication of the
identity of the expert should be made before theé @nthe proceedings so that the
guardian could comment on it. Finally, he suggestiedt it dealing with an
application to restrain publication, the court didoprovide the expert in question
with the opportunity to make representations origkee either orally or in writing.

| found Mr MacDonald’s submission particularly tlgtiful and helpful, and am
extremely grateful both to him and to Mr. Pressiteeppearingro bono in the best
traditions of the bar.

The submission made by Mrs. C

61.

62.

Mrs C is, of course, the mother of X, Y and Z, ampeared in person. She plainly
feels very strongly that Dr M should be identifiéthe told me that her husband’s
reputation has suffered as a result of the casetlzatdhe had been classified as a
danger to children. She told me that she had tahel children the result and the
circumstances surrounding Dr M’s report meant tfla@ could not talk to the
children. Her view was that Dr. M had made haataof false accusations against
her, with the result that she and her husband hddtbh question everything they had
done.

Mrs. C’'s case was that if Dr M’'s name was notulgid into the public domain then
it would go “on and on” — that is, if experts aléowed to hide behind closed doors.
Her children, she said. wanted to be able to dagt\Wwappened to them. If this case
was not successful, she concluded, “there will thers”.



Discussion (1) Judge Bellamy’s decision to critiei®r. M.

63. | acknowledge at once that an experienced judgk as Judge Bellamy has a wide
discretion in relation to the manner in which hadwacts proceedings under the Act,
in this case, an application by the local authofdy permission to withdraw care
proceedings. This was a judicial decision, andyduBlellamy could have refused the
application. That said, however, | have come todiear view that Judge Bellamy
should not, in the circumstances of this case, Ima@de such swingeing criticisms of
Dr. M.

64. In my judgment, it was not necessary for JudgeaB®yl to analyse Dr M’s report in
detail for the purposes of the orders which he madbe applications before him
were (1) an application by the local authority p@rmission to withdraw; and (2) the
guestion of costs. As to (1) the judge was petsdathat it was “not an appropriate
use of the court's case management powers to eodeaw continue these
proceedings in order to identify or resolve argpdted issues between the parties on
matters falling outside the court’s own statutagynit”. That is a perfectly valid and
in itself sufficient expression of a reason forrgnag permission to withdraw.

65. Asto costs, the judge gave four particular readon ordering the local authority to
pay costs. There were: -

(@) (it) has abandoned all of the matters relied upon irriginal threshol
document on the basis of a belated ackedgement that there is little
no material which is capable of satisfying the shiad criteria;

(b) upon receipt of the reports Mrs G and Ms J, fajed to convene a strate
discussion or otherwise take steps to obtain amduate inform#on relating t
the children’s extensive involvement with healthvezes in order to determi
whether there is evidence that this is a caselddrid, if so, whether steps nee
to be taken to safeguard the children;

(c) in seeking to remove the children into éostare, (it)fell below accepte
standards of best practice in the decisions-malpngcess wWich led to it
application to the court for interim care order2009 and;

(d) (it) failed to raise with Dr M the shoomings in his report, instead relying upon
report completely and uncritically in deciding tmend its threshold document
raise allegation of FllI, in drafting those amendiseand in proceeding with thc
allegations up to the"5day of this fact finding hearing.

66.  Only one of those reasons relates specifically toMDs report, and the criticism — in
so far as it relates to costs — is of the locahauity for failing to raise matters with
Dr. M. It was not, in my judgment, necessary fag fadge to make specific findings
about Dr M’s report before either giving the loeaithority permission to withdraw
or making an order for costs against the local @ritih
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Furthermore, in the section of his judgment heatlszssons to be learned” the
criticisms which the judge makes are of the loedharity, including his adoption of
Charles J’s dictum iRe R (Care: Disclosure Nature of Proceedind2pP02] 1 FLR
755that all those involved should consider and revilegvreport of an expert when it
is received and raise any outstanding points viaghetxpert.

| can quite see — in the circumstances — that JBégamy would not wish to exercise
his proactive powers of case management to ingist Dr M be called. The local
authority was applying to withdraw and was abandgnkliance on Dr. M’s report.
For this reason | do not accept Mr. Wolanski’s sigsion that the condemnation of
Dr M unheard constitutes a denial of natural jstithe impression left behind,
however, is unfortunate, and enables the submi¢sibe made. Nonetheless, | prefer
to rest my decision on the proposition that theaisim was unnecessary.

Discussion (2) Naming Dr M

69.
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The fact remains, however, that Judge Bellamy ditcise Dr M, and if Dr. M’s
name is to go into the public domain as the autthidhe report, it seems to me to be
elementary justice that he should be given the dppity to debate his report and to
defend his work.

On the law as it currently stands, it seems tanbeitable that Dr M’s identity will be

disclosed unless | exercise the “restraint” juidn to prevent its publication. To do
so, Dr M has to show a convincing case for an iction or, to put the matter in
ECtHR language, he had to show a compelling sogatl for my interference with
the ECHR Article 10 rights of the media — in th&se, Mr. Morgan.

Dr M does not begin to show such a case nor, taibedoes he attempt to do so. He
leaves the matter to the court.

There seem to me two principal arguments agaissiatiure. The first is essentially
pragmatic, namely that Judge Bellamy retained Dis Bhonymity at least in part
because he had not heard him give evidence; thendds that the anonymity of
expert witnesses is required to protect them frdification and to encourage them to
undertake child protection work as expert witnesseer the Act.

As to the first, it strikes me that the point canrbmedied by Dr. M being placed in a
position properly to defend his work. This meanscltisure of his report and his
release from his duties of confidentiality. Thesendthing in AJA 1960 section 12 to
stop him being named, but simply naming him withgiwing him the opportunity of
defending himself would, in my judgement, be tharst of all worlds. The identity
of the expert criticised unheard by Judge Bellamould be known. The criticism
would be in the public domain, but the answers wadt. There would be no proper
debate.

The second point troubles me much more. Ever dibegan in practice, it has been a
constant theme of child protection work under thet #at there are insufficient
experts — particularly paediatricians and psycts@tr- and that the disincentives for
undertaking forensic child protection work (viliiton, unjustified reporting to the
GMC, suspensions and damage to careers and fiepg)agravely outweigh the
advantages. Indeed, one of the three reasons Ifgawgiting my Handbook (as the
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Introduction to the first edition makes clear) was “to encoeragctors and mental
health professionals who have expertise in relatonhildren to undertake work in
Children Act proceedings as expert withesses”.

| have, however, come to the clear view that -east on the facts of the instant case —
the arguments on the other side are more comgellinpropose to rehearse them,
both in the hope that they will become better knoamd to demonstrate that they do
not, in my judgment at least, offer insuperabletatles to competent and well-
informed expert evidence.

It is, in my judgment, of the utmost importancetttiee Family Justice System should
be as transparent as possible, consistent alwdlstivg need to protect the identities
of the children who are involved in it. A numbdrmyths about expert witnesses
need to be exploded. The first is that they areethiguns” supporting invariably the
side which pays them. In my experience, nothingdcbe further from the truth. The
FJS depends upon the integrity of the expert withaad the duties of the expert
witness to the child and to the court are speli@dmcase law, in the Rules and in the
Practice Direction.

Judges do not decide cases on the words of exloere.aExpert witnesses are just
that. They have an expertise which the rest of usa share, but which the judge
analyses and debates in the context of all theeeeil in the case. It is by reference to
the latter that the judge decides the case, nqilgithe evidence of the expert.

Although they do the work voluntarily, experts a@netheless paid to advise. Their
advice is normally given within the proceedingsgriselves: normally, the judge
reads the report and hears the witness. The egpadiv is then tested in cross-
examination in the overall context of the case aiter expert evidence. That is how
the system operates in practise

Where this occurs, the judge fully explains theatesions he or she has reached and
where such a judgment is either written or tramextj | see no reason why it should
not be published, and many reasons why it shouldedd, | have long been of the
view that it is highly desirable for judges togtish their judgments in disputed care
and family cases. Unfortunately, particularly I tcounty court, where the pressure
is greatest, there are rarely either the resouwceke time for this to be done. But
that there needs to be a debate about the quatitg@ntent of expert evidence | have
no doubt.

It is, in my judgment, equally important that itas informed debate. In the same
way that the Court of Appeal is rightly critical afjudge who lacks impartiality or
whose work is not properly informed, we are andusthde similarly critical of any
media source which proceeds from a tendentiousgdiar ill-informed standpoint,
or which has a particular agenda.

In this respect, it is, | think, worth pointingtaiat the cases in which paediatricians
or other medical experts are involved are a smatlonty, albeit often the most
difficult.

In my judgment the arguments advanced by ProfeSsgphenson, powerful as they
are, must be subservient to the more powerful aegusnunder ECHR Article 10. It
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cannot be an argument for anonymity that an expértess’s professional body is
perceived by that expert to have ineffective preess There is, in my judgment,
considerable force in the observation made by Munbyn Ward at paragraph 152
that it is not for the family court by controllinthe information it allows to be
disseminated to seek to control the disciplinancpdures. In other words, if there is
a problem here, | agree that it is a problem tedieed by others — by the GMC, by
the medical profession, by Parliament — not by fémily court controlling the
information it allows to be disseminated or themoin which it allows such
information to be disseminated.

| would not wish it to be thought that | had ove#ted other arguments — such as
those advanced to Munby LJ wWard namely; (1) the confidentiality of the
proceedings themselves; (2) the legitimate expectdahat the expert would not be
named; and (3) the need for absolute franknessdcepdings under the Act. In my
judgment, however, none is sufficiently persuasieeenable me to say that there is a
“pressing social need” for anonymity.

| am also impressed, if | may say so, by the lisbi@uments against anonymity
compiled by Munby LJ at paragraph 147 ®¥ard, even though the judge is there
repeating what he had previously saiBBC v. CAFCASS.

Conducting the intense balance required Rg S | am in no doubt that it comes
down in favour of identifying Dr. M. Mr. Morgars itherefore entitled to succeed on
his summons.

Before leaving this point, | wish to add two thing#e first is a plea to paediatricians
in particular to undertake this work. As | am aingao point out in myHandbookthe
work is extremely important both for children amat the Family Justice System.
Experts are experts because they know more abeiutstbject that anyone else. The
extract | have cited from paragraph 35.7 of Hedbook shows that where work is
properly done and the methodology is professionallyind paediatricians have
nothing to fear from the courts. Professor Sir Régadow was cleared of serious
professional misconduct by the courts: - 8éeadow v GMC[2006] EWCA Civ
1390, [2007] 1 FLR 1398. Professional witnesses thas be confident that they will
have judicial support if their work has been aastiously done, whether the judge
ends up agreeing or disagreeing with it.

Secondly, there will be cases in which the anonyroftthe expert will need to be
preserved. If, for example, a child makes it clemra psychiatrist that the child
simply will not engage in the process - or refusebe interviewed by an individual
psychiatrist - if there is any possibility eitharconfidential information entering the
public domain or the name of the psychiatrist feimade public, | can well see the
argument for invoking the protective jurisdictiand the court forbidding disclosure
of the psychiatrist’s identity: - see, in thispest, the powerful views of Dr. Danya
Glaser as published in the October 2009 issue efriagazind=amily Law (2009
Fam Law 911) and the decision of Sir Mark PoRen Re X (a child) (Residence
and Contact: Rights of Media Attendanc§009] EWHC 1728 (Fam) [2009] 3 FCR
370.

Disclosure of Dr. M’s report
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In my judgment, the simple identification of Dr. dbes not meet the exigencies of
this case. Indeed, as | have already indicatddaites us in my view in the worst of
all worlds. The nature of the advice, and the genmwhich it was given will not be
known, nor will the doctor’s justification for whae said. If there is to be a debate it
must be a real debate, and a real debate reqieematerial for the debate to be
available. In my judgment, this can only be achikly the disclosure of Dr M’s
report.

The report does, of course, identify not only thee¢ children but also their parents
and a number of the treating doctors, includingrteneral practitioner. Although |
have not heard argument on the point (which, ofrsmul will do if any part of the
order which | make is not specifically covered llye arguments addressed to me),
my judgment is that informed discussion of Dr. M&port is not dependent upon the
children being identified, and that the report dddoe published in redacted form,
with the children remaining as X, Y and Z, and thearents remaining as “the
mother” and “the father” respectively. | assurhattDr M’s report is available
electronically. If so, redaction (which would norigabe undertaken by the guardian)
should be a relatively easy task, and will haveaaindertaken either by Dr. M or the
local authority. Copies of Dr M’s two letters to méll also be annexed to this
judgment

Dr M’s report does, of course, also name a numbénentreating doctors, including
the children’s general practitioner. This is a paimich | have considered carefully,
but have come to the view that these names shooiidbe redacted. The local
authority has been identified, and the GP’s pracig; of course, within the local
authority’s area. Taking all the arguments adducedWard into account, | have
come to the conclusion that in this respect the tasthe children being identified in
the ensuing debate is minimal, and that, in thstamce the ECHR Article 10
arguments prevail over the ECHR Atrticle 8 rightghad children..

Discussion (3) Future Practice
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My decision to order disclosure of Dr. M’s repatheit in a redacted form, leads me
to consider what, in the future, the practice stiobné on the questions of the
anonymity of experts and the publication of theparts.

Mr. Morgan’s argument, and the arguments of theiangdnerally would, | think be
based on the proposition that without knowledgeehlmn be no true investigation
and no true debate. Where an expert's name aimihgatlse is disclosed, it seems to
me that no-one is any the wiser. It will be knovwattDr X advised in the case. The
result of the case will also be known. What scopesdhis leave for debate?

The anonymity of the child and the real risk tthahe expert is identified the child
will refuse to engage in the forensic process seeme two good reasons against the
disclosure of reports. But if they can be addreskedn see little reason for a refusal
to disclose the report of an expert to the worldlaage, either at the close of
proceedings or if the facts warrant it, as the gasgresses.

| would therefore like to see a practice developwhich expert reports would be
routinely disclosed, and the media able to comrbettt on the report and on the use
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to which they were put in the proceedings. This Mauean that the views of the
judge on the expert evidence would also be disdlose

It will, of course, be necessary in each case foapplication for disclosure to be
made. In this respect, | am minded to repeat Wwb#t my predecessor and | said in
Clayton at paragraphs 77 and 145 respectively: -

“T7. The practical consequence which flows froms thi
judgment is that henceforth it will be appropridte every
tribunal, when making what it believes to be a Ifioeder in
proceedings under the 1989 Act, to consider whetienot
there is an outstanding welfare issue which needsbd
addressed by a continuing order for anonymity. Tl |
think, be a useful discipline for parties, judgesd a@amily
practitioners alike. If there is no outstanding faed issue, then
it is likely that the penal consequences of s 9thef1989 Act
will cease to have any effect, and the parties ballable to put
into the public domain any matter relating to thelmss and
their children which they wish to publisiprovided that the
publication does not offend against s 12 of the0186t. ”

The only point which | added @layton was the impression that there were unlikely
to be many cases in which the continuation of mtaia would be required: but that
such considerations were, in my view, best adddeaséhe time when the parties and
their advisers were still before the court at ihalfhearing.

Although Clayton was concerned with section 97 of the Act, and Ad& 1960
section 12, it seems to me that in this contextilainconsiderations apply. If
disclosure is ordered — as in the instant case {utly will be out to see what use the
media make of the information. If it is put towarttie concept of debate and fair and
balanced reporting, everyone will benefit. If thystem is abused, the media may well
find judges reluctant to order disclosure.

Finally, 1 should take the opportunity to refer ttee Experts Practice Directiorand
the duty of the solicitor to inform the expert betuse made by the court of his or her
report. In my judgment, not only should this be @awutinely, as thdéractice
Direction requires, but where a judgement has been tramsiribat judgment should
routinely be sent to the expert with permissionatessary to show it to the expert’s
professional body.

Equally, if experts are attacked for their viewadges may well wish to give
permission not only for the doctor to be alloweddoantribute to the debate but for any
judicial reaction to be made public.

| will also consider the other practice amendmeat®mmended by Mr. MacDonald
and Mr. Pressdee and will consult on them
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Whilst this judgment has been in draft, His Hondudge Bellamy has delivered
judgment in the case &e L (a Child: Media Reporting [2011] EWHC B8 (Fam)Re
L) which he handed down on 18 April 2011, and whilpublicly available on the
Bailii.org website.

| only wish to make one point. It is that althougbisagree with Judge Bellamy’s
decision — and this is something which | do notitaés to say - to make critical
observations about Dr M in the instant case | agrgeely with paragraphs 185 to
193 of his judgment iRe L under the heading “Transparency” and in whichjtcge
deals with the tendentious and inaccurate reportihghe case. See also, in this
context, my judgment in the caseRé H (Freeing Orders: Publicity)2005] EWCA
Civ 1325; [2006] 1 FLR 815 at paragraph 23 et seq.

If the press is to engage in fair and accuraterteygpof court proceedings, it must be
just that. In paragraph 193 of his judgment, JuBg#amy quotes the well known
dictum, of Lord Hobhouse iReynolds v Times Newspapers Ltd [2001] 2 AC 127 at
p.238 that “No public interest is served by publishing @ommunicating
misinformation”. | entirely and respectfully agremd look forward with interest to
the public debate about Dr. M’s report.



