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1. The appellant Edward Seaga is an experienced Jampdditician,
who at the material time was Leader of the Jamiaatsour Party (“JLP”)
and Leader of the Opposition. As such he was waetjuainted with
making statements for public consumption and udimg media for
obtaining the necessary publicity to give such estegnts wide
circulation. On 2 October 1996 he made a statemeatmeeting about
the respondent Leslie Harper, one of the Deputy @msioners of
Police, which was widely reported by representatioé the media who
were present at the meeting. The respondent idbesd proceedings for
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slander. The trial judge Brooks J, who heard ttt&oa without a jury,
held (Record, p 145) that the words complained efendefamatory of
the respondent in his office of Deputy CommissiookePolice, and this
finding has not been in issue before the Boarde Whrds spoken have
not been justified nor is there a plea of fair coemtn The sole defence
put forward is that they were spoken on an occasibmualified
privilege. There is no plea of malice. The judupdd that the appellant
was not protected by qualified privilege and madeaward of damages
of $3,500,000. On appeal the Court of Appeal (ildarr P, Smith JA and
McCalla JA(Ag)) dismissed the appellant's appeal the issue of
privilege but reduced the award of damages to $10BD. The appellant
has appealed to the Privy Council, with the lealvthe Court of Appeal,
on the issue of liability.

2. The JLP organised a meeting, open to the publibetdeld on 6
March 1996 at the Wyndham Hotel, Kingston. Repredeses of the

press and broadcasting media were present. TigeNaréy attended such
meetings and the appellant accepted in cross-exdiminthat his party
would have alerted them to the holding of this nmget One of the topics
on which the appellant spoke was the impending iappent of a

Commissioner of Police in succession to the ragirfdommissioner,
which appointment would be made by the party in agomnent, the

People’s National Party (“PNP”). In the coursen speech he said:

“Part of the strategy is to get rid of the present
Commissioner of Police, and to put in place someumase
credentials as a PNP activist are impeccable felizolidly
supported - a distinguished supporter of the PNk only
difference being that he is in uniform.

Mr. Harper who is considered to be the person pitace
Trevor McMillan is someone who we cannot and neviér
be able to support, because it is re-creating dineliions of
1993 when a similar type of Commissioner was inpbst
who did everything to turn a blind eye in that ¢iec.”

The speech was published widely throughout Jamaitiae press and on
television and radio. As the appellant acceptetisnanswer to the 13
interrogatory administered to him, he knew whemtagle the speech that
the media representatives were present. In hiwvento the 1%
interrogatory he said that it was his duty as Leadfehe Parliamentary
Opposition “to communicate directly with the peoplethis island” his
party’s objection to the respondent becoming Comsiminer of Police. In
the course of his evidence the appellant said (Rleqo 115) that his
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intention was to perform his duty as Leader of @@position and “to
inform the country of the danger of appointing Mrarder as
Commissioner of Police.”

3.  The appellant gave the following particulars in [gog of the plea
of qualified privilege in his defence:

“The integrity, impartiality and independence frpwilitical
influence of the police force, particularly its teaship and
the conduct of the Plaintiff, a senior police offiand one of
its leaders as also the importance to the holdirigee and
fair elections under the Constitution of vigilamdaimpartial
enforcement of the law by the leadership of thécpdbrce
including the Plaintiff, are matters of general jiminterest
upon which the Defendant, as a Member of Parliament
Leader of the Opposition and Leader of the Jamaataur
Party, had an interest or duty in making commurocato
the general public and on which members of theiputad a
corresponding interest in receiving communication.”

In addition to his answer to the eleventh intertogg the appellant said
in paragraph 9 of his written witness statement:

“As Leader of the Opposition | considered it myydtd tell
the people of Jamaica of my fears in that regaithat the
respondent was a strong supporter of the PNP]| had
every reason to believe that the people of thiswtguwere
interested in receiving that information.”

He repeated this averment in his oral evidence,nwiee said in cross-
examination (Record, p 115):

“My intention was to perform my duty of Leader bkt
Opposition and to inform the country of the dangfer
appointing Mr Harper as Commissioner of Police ...”

It is in their Lordships’ view clear that the aplpet knew and intended at
the time of publication that his words should reeesuch wide publicity.

4. The appellant was cross-examined in some detailutalioe
inquiries he had made before making the statemenastertain the
correctness of his facts. He said that he hadivedenformation from
senior members of his party, and that many peogdetélephoned him to
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warn him that the respondent was biased toward®Mie. He accepted
their word and did not seek to question them abmaifoundation of their
information. He declined to name his informants, e said that the
information was given to him in confidence. He didt attempt to go
beyond their findings. He did not ask the Commoissr Colonel

McMillan, as that would have been inappropriate; diol he contact the
respondent himself. He did not report his concéorite Police Services
Commission, as he and his party had no faith in it.

5.  The defence of qualified privilege, like so manhetdoctrines of
the common law, developed over a period of timenmmencing in the
19" century, and is still in the process of developmefihe history is
conveniently summarised in the judgment of Dunnir.Blackshaw v
Lord [1984] QB 1, 33-4, drawing on the argument of Sialdhtine
Holmes KC inPereira v Peiris [1949] AC 1, 9. By the time of the
decision of the Court of Appeal iPurcell v Sowler (1877) 2 CPD 215 it
was assuming its recognisable modern form. lousfled upon the need
to permit the making of statements where theredsity, legal, social or
moral, or sufficient interest on the part of thekerxato communicate them
to recipients who have a corresponding interestuty to receive them,
even though they may be defamatory, so long as d@neynade without
malice, that is to say, honestly and without anglirect or improper
motive. It is the occasion on which the statememhade which carries
the privilege, and under the traditional common toctrine there must
be a reciprocity of duty and interegtdam v Ward [1917] AC 309, 334,
per Lord Atkinson. The development of the law iwately and
conveniently expressed iBuncan and Neill on Defamation, 2™ ed
(1983), para 14.04:

“From the broad general principle that certain
communications should be protected by qualifiedilege

‘in the general interest of society’, the courtsdnaeveloped
the concept that there must exist between the shdaliand
the publishee some duty or interest in the makinte
communication.”

6. The law has been slow to accept that a communitédiohe world
at large, such as in a newspaper, is protectediblffigd privilege. It has
traditionally been held either that there is noydun the part of the maker
to publish it so widely or that the breadth of ttiass of recipients is too
wide for them all to have an interest in receivingsee, egChapman v
Lord Ellesmere [1932] 2 KB 431; and cf Gatley on Libel and Slander
10" ed (2004) paras 14.6, 14.81. The submission leas advanced
from time to time that the law should recognise éRistence of a species
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of qualified privilege founded upon a duty on treetpof the maker of the
statement to publish it to the world at large. sTi@ceived some support
from Pearson J idvebb v Times Publishing Co Ltd [1960] 1 QB 535, 568
and from Cantley J imondon Artists Ltd v Littler [1968] 1 WLR 607,
619, but inBlackshaw v Lord [1984] QB 1 the Court of Appeal was
cautious about accepting it as a general rule,evb#ing prepared to
acknowledge the existence of occasional exceptiihe examples
usually given areCox v Feeney (1863) 4 F & F 18 Allbutt v General
Medical Council (1889) 23 QBD 400 antlVebb v Times Publishing Co
Ltd, supra). The germ of the idea of a privilege for repadsa wide
range of readers or listeners where the circumstan@arrant a finding of
sufficient general public interest may, however,seen inBlackshaw v
Lord, a decision which merits more attention than it higtserto received.
To recognise such a defence in some form woulddnsanant with the
principle underlying the defence of privilege, thatis in the public
interest that such statements should be made, thgtamding the risk
that they may be defamatory of the subjects of #tatements.
Nevertheless, although attempts were made to mbeelaw in this
direction, it could not be said until the deciswinthe House of Lords in
Reynolds v Times Newspapers Ltd [2001] 2 AC 127 that a defence on
these lines was available to those who publishéahusory statements to
the world at large.

7.  The plaintiff Mr Albert Reynoldsis a former Irish Taoiseach,
concerning whom a report was published in the 8ritnainland edition
of the Sunday Times containing allegations which phry held were
untrue. He was awarded nominal damages, and due joeld after legal
submissions that the defence of qualified privilégiéeed. The Court of
Appeal allowed Mr Reynolds’ appeal and ordereda ti@al. They also
held that the defendants would not be able to o#lythe defence of
gualified privilege. The publishers appealed te tHouse of Lords,
where their counsel argued in favour of a new aategf qualified
privilege, applicable to occasions of disseminatiai political
information (a term and a category of privilege egeted by the High
Court of Australia inLange v Australian Broadcasting Corp (1997) 189
CLR 520). The House rejected this submission,umainimously agreed
that the traditional ambit of qualified privilegehaild be extended
somewhat. The basis on which their Lordships dicaisd the extent of
the change in the law have been the subject of stebate since the
decision was given, but these matters have becatherr more clear
since the House returned to the subjeciameel v Wall Street Journal
Europe Sprl [2006] UKHL 44, [2007] 1 AC 359.

8. Lord Nicholls of Birkenhead, who gave the main gbee
considered the essential factors of freedom ofesgon, the importance
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of the role of the media in the expression and comgation of

information and comment on political matters, ame reputation of
individuals as an integral and important part ogithdignity. He

concluded that the necessary balance between faeters could be
achieved, while liberating the law to some extewint the traditional
duty-interest concept of qualified privilege. Hensidered that the
established common law approach remained essgng@lind. What he
proposed, with which the other members of the AppelCommittee
agreed, was a degree of elasticity, adapting thenton law test to afford
some protection to what he described as “respangihirnalism”. The

court is to have regard to all the circumstanceswtteciding whether the
publication of particular material was privilegedcause of its value to
the public.

9.  Lord Nicholls set out at page 205 a number of matte be taken

into account in coming to that decision. He mddgear that the list was
not exhaustive, but was illustrative only, and tireight to be given to

those and other relevant factors would vary froseda case. They were
to include the following:

“(1) The seriousness of the allegation. The mor@ss the
charge, the more the public is misinformed and the
individual harmed, if the allegation is not true.

(2) The nature of the information, and the extenwhich
the subject matter is a matter of public concern.

(3) The source of the information. Some informdrage no
direct knowledge of the events. Some have their axes
to grind, or are being paid for their stories.

(4) The steps taken to verify the information.

(5) The status of the information. The allegatioayrhave
already been the subject of an investigation which
commands respect.

(6) The urgency of the matter. News is often aspable
commaodity.

(7) Whether comment was sought from the plaintitie
may have information others do not possess or have
disclosed. An approach to the plaintiff will ndwvays be
necessary.

(8) Whether the article contained the gist of tkenpiff's
side of the story.

(9) The tone of the article. A newspaper can rgigeries or

call for an investigation. It need not adopt adlégns as
statements of fact.
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(10) The circumstances of the publication, inclggtine
timing.”

10. Several matters have been the subject of debate e decision
in Reynolds was given, but the issues have to a large extet kesolved,
particularly since the decision dameel. The first is the juridical status
of the extension of privilege effected Reynolds. Some have described
it as “a different jurisprudential creature frometiraditional form of
privilege from which it sprang’Loutchansky v Times Newspapers Ltd
(Nos 2-5) [2001] EWCA Civ 1805, [2002] QB 783, 806, para &r
Lord Phillips of Worth Matravers MR, with whom Lor#ioffmann
agreed inJameel (para46). Both Lord Phillips ir.outchansky (Nos 2-5)
at para 33 and Lord Hoffmann Jameel at para 46 adopted the view that
the privilege in such cases attaches to the puldicéself rather than, as
in traditional privilege cases, to the occasionvdrich it is published.
Others take the view that thBeynolds privilege is built upon the
foundation of the duty-interest privilege, an opmiadopted by Lord
Bingham of Cornhill, Lord Hope of Craighead and d.&cott of Foscote
in Jamedl. For the purposes of the present appeal the precise
jurisprudential status of thBeynolds privilege is immaterial. What is
significant is that it is plain in their Lordshipspinion that theReynolds
decision was based, as Lord Bingham of Cornhilll saiJameel at para
35, on a “liberalising intention”. It was intended give, and in their
Lordships’ view has given, a wider ambit of qua&iifiprivilege to certain
types of communication to the public in generalnthveould have been
afforded by the traditional rules of law.

11. The second disputed matter, which is germane to pilesent
appeal, is whether tHeeynolds defence is available only to the press and
broadcasting media, or whether it is of wider amlhitKearns v General
Council of the Bar [2003] EWCA 331, [2003] 1 WLR 1357 the Court of
Appeal expressed the view that it was confined txia publications.
That was not, however, necessary to the decisidntfair Lordships are
unable to accept that it is correct in principl&hey can see no valid
reason why it should not extend to publications enbag any person who
publishes material of public interest in any mediuso long as the
conditions framed by Lord Nicholls as being apieato “responsible
journalism” are satisfied. Lord Hoffmann so stateategorically in
Jameel at para 54, and his opinion was supported by LocdttSof
Foscote at para 118 and, by inference at leastBdnpness Hale of
Richmond at para 146.

12. The third matter debated sinReynolds, and now specifically dealt
with by the House of Lords idameel, is how the factors set out by Lord
Nicholls in describing responsible journalism Reynolds are to be
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handled. They are not like a statute, nor are thegries of conditions
each of which has to be satisfied or tests whi@h ghblication has to
pass. As Lord Hoffmann said ifameel at para 56, in the hands of a
judge hostile to the spirit d®eynolds, they can become ten hurdles at any
of which the defence may fail. That is not thegmoapproach. The
standard of conduct required of the publisher @& thaterial must be
applied in a practical manner and have regard &otimal realitiesibid.
The material should, as Lord Hope of Craighead afigaras 107-8, be
looked at as a whole, not dissected or assessed pie piece, without
regard to the whole context.

13. The trial judge in the present case held that & gaverned by the
Reynolds principles. He stated (Record, pp 151-2):

“The scenario in which Mr. Seaga made his comméinés,
is, at a hotel, at a meeting open to the publicatehded by
the news media raises the question of the typeilbligation
that it was. It is my view that in this contexetpublication
is to the world at large. The national coveraderded by
media with island-wide circulation takes the ocoasif this
communication out of the realm of communicationassn
persons in a specific relationship.

Mr. Seaga was no longer speaking just to membehngsof
party or to members of the public who had atterttied
meeting; he was addressing through the mediaast én
island-wide audience.

In this context it may be that a special approaatequired
(seeKearns & othersv General Council of the Bar [2003] 2
All ER 534. This approach is outlined in the cake o
Reynolds vs. Times Newspaper Ltd. [1999] 4 All ER 609.

The Reynolds case dealt with a publication by a newspaper.
In theKearns case Simon Brown L.J. at p 536 asserted that
the Reynolds case applies only to media publications. | find
however, that th&eynolds case does apply to the instant
case bearing in mind the presence in the audient® o
media and Mr. Seaga’s realized expectation that his
utterances were more than likely to be quoted eéqotliblic

by the media.”
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In the Court of Appeal Harrison P and Smith JA higldt theReynolds
principles could only apply to publications by theedia. McCalla JA
held that the judge was not correct in applyingsthprinciples, because
publication by the media ought not to have beeribated to him. For
the reasons which they have given, their Lordslipssider that the
Reynolds approach did apply to the present case, and teajuttge was
right and the Court of Appeal incorrect in thispest.

14. The judge went on to examine the publication in light of the
guidelines set out by Lord Nicholls iReynolds. He considered the
evidence in detail under all ten heads and condutlet in the
circumstances Mr Seaga’s publication of the words wot protected by
qualified privilege. He was of opinion in partiaulas follows:

(a)the information brought to him did not rise aboveren
rumour;

(b)as he was unaware of the sources of the informaten
court was prevented by that lack of knowledge from
determining whether or not they were reliable sesyc

(c) merely to rely on the conclusions of the thouglaicpsses of
other people without demonstrating the validity tbhbse
conclusions was “inadequate at best”;

(d)the matter was not so urgent that it could not aaasitting
of the House of Representatives, since Mr Seaga was
unhappy with the other official channels.

The Court of Appeal agreed with the judge that Ma@ had not shown
the requisite care to found qualified privilegehey so held on the basis
that the Reynolds principles did not apply, but that the quality dfet
information was such that the appellant did notehawduty to report it to
the public.

15. Mr Henriques QC argued on behalf of the appellagibie the
Board that the case did not fall within tReynolds principles but was
governed by the doctrines of traditional qualifipdiviliege. Their
Lordships consider that this was a misconceivedraent. TheReynolds
test is more easily satisfied, being a liberalsawf the traditional rules,
and it is more difficult to bring a case within tlagter. They are satisfied
that the publication was not covered by traditicopadlified privilege, for
the element of reciprocity of duty and interest wasking when the
appellant knowingly made it to the public at lakge the attendant media.
If privilege was to be successfully claimed, it bonly be under the
Reynolds principles and, as they have said, those princigtgsied to the
case. For the reasons given by the judge, howevién, which their
Lordships agree, the appellant failed to take eidfit care to check the
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reliability of the information which he dissemindtand is unable to rely
on the defence.

16. In agreement with the conclusions reached by thdgguon

liability, rather than those of the Court of Appedheir Lordships

consider that the appeal must fail. They will hlyrddvise Her Majesty
that it should be dismissed with costs and the dwiHrdamages, as
reduced by the Court of Appeal to $1,500,000, raféid.



