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Mr Justice Tugendhat :

1.

This is a libel action in relation to an articlebtished by the Defendants in the
Evening Standard on 3 August 2006 (“the words complained of’). At the tevial
time the Claimant was employed by Air India at Hheatv Airport as Regional
Director-UK and Europe, the most senior positiorAin India for that region. The
first defendant is a journalist and wrote the #t@omplained of.

There are before the Court:

i) An application by the Defendants for permissioratoend the Defence made
by notice issued on Z3November 2007.

1)) An application by the Claimant for a ruling on me@nand to strike out parts
of the Defence made by notice issued ofi R8vember 2007.

The words complained of are as follows:
“SEX SHAME OF AIRLINE CHIEF
Director quits as four female workers claim harassim
EXCLUSIVE

Mover and shaker: Ashvini Sharma and wife Ajayae ddit
after sex claims by women at Heathrow” (Under pbcaph of
Claimant and his wife accompanying article).

“AN AIRLINE director has quit his six-figure salarpb at
Heathrow amid claims that he sexually molested feoimen.

Ashvini Kumar Sharma resigned as head of Air dfsliUK
and Europe operation.

He is facing charges of sexual harassment afteroman
employed as a contractor by the airline filed arficiad
complaint with police.

The 22 year old woman works for a fuelling anddiang
company contracted to several airlines includinglAdlia.

She is thought to be one of four employees wéne hmade
official complaints to Air India management at Heaiv. All
are thought to be eastern European in their twentie

Sources in the company have told the Eveningdsia that
senior officials at the airline have called for anmediate
internal investigation after ordering Mr Sharmastep down
from his job.

A Met spokesman confirmed that Heathrow CID is
investigating an allegation of harassment.
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Mr Sharma , who was a bodyguard to India’s pregdid&ani
Zail Singh, joined Air India in 1984. He moved ltondon in
2001 where he lived in West Acton with his wife.a$a, and
their daughter, Aditi, now 21.

He soon became a major mover and shaker in Brstasian
business community circles. But his relationshighviis staff
in the UK was often troublesome and many claimed they
were being overworked and underpaid.

This is not the first time Mr Sharma has faced gateons of
sexual harassment.

In 2004, Air India’s investigation and fraud pretien team
based in Mumbai sent a ‘two- member delegatio’dndon.

They were sent to conduct an investigation integations that
he had made advances on two teenage girls who ddokea
firm contracted to clean offices at the airline’® beadquarters
in Brentwood.

The Times of India, published the testimonies oé tiwo
women — both eastern European — who had accusedrline
boss of constant harassment.

In the first case a woman from Prague spoke of Bbev quit
the company after one week of cleaning Mr Sharnodfise
after 6.30 each evening.

She said: “Sharma would pester me for my phonebaurand
would pass remarks. | was under severe stressdasatied
each evening when | had to go there to clean ttheeof | came
from a good and strict family and the incident shaee up, ‘I
couldn’t hold on for long’.

A senior Air India employee based in the UK, whdxeak to
remain anonymous, told the Standard: “This is thet first
time these kind of accusations have come out abdut
Sharma. The problem is he has been protectedeinp#st
because of his political links with some of the imeenior
echelons of the Congress party”.

“But the company have had enough now, and as tleegmave
got involved the whole game has changed.”

A Met police spokesman said: “We received an alieg of
harassment made to Heathrow police on 12 July deggan
incident that is alleged to have taken place onlg dt the Air
India office at Heathrow Airport. A 22-year-oldctim has
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5.

made an allegation against a male suspect. Ibeisg
investigated by Heathrow CID and is being treatesl a
harassment.”

The meanings pleaded by the Claimant are:

“(@) the Claimant has been ordered to step dowm fhis
job at Air India as a result of an accumulation afficial
complaints by female workers that he has sexualtgdsed and
molested them; and

(b) the Claimant is probably guilty of of a succgessof
criminal offences against female workers, or asti@d multiple
acts of sexual misconduct giving rise to valid kcsiaims of
harassment, but until now he has got away wittwnengdong
because he has used his politcal links with somth@fmost
senior echelons of the Congress party in India #&ng
protection”.

The Defendants plead justification and set outntleanings to be justified as follows
(in the form of the draft amended Defence):

Q) That the Claimant was—prebaldyserial sex pest who
exploited his senior position at Air India to prew, harass,
sexually molest and make wholly inappropriate andelcome
advances to vulnerable females, particularly forefgmale
workers, thereby causing them serious distress or
embarrassment;

(2) That the Claimant was-therefondolly unfit to hold
the senior management position which he did; andlghhave
been removed earliefrom his position at Air India and/or
suspended and/atisciplined by them in consequence, but was
not because his political connections with somethef most
senior_echelons of the Congress party meant hep@atua
protected position within Air Indja

3) That the Claimant’s conduct resulted in formal
complaints being made about him to Air India, améir India
instigating investigations into his conduct;

(4) That as a result of a police investigation iot@ of the

complaint's made against him, the police were ingathe

matter as harassmenrElaimant—received—a—first—instance

I it I Lo
The particulars of justification as originally ptesd are derived from the complaints
of a number of young women. When the Defence wagdedhe parties agreed, in the
light of CPR 5.4C, that the women would be refertedoy pseudonyms so as to

protect their identities and limit the distress sdi by their being involved in these
proceedings. This applies in relation to how theecis dealt with at any hearings in
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open court, including skeleton arguments. The Giaimand his lawyers know the
identity of the women.

The particulars of justification are in summaryaiws:

i)

ii)

Vi)

Ms Z, a 22 year old employee of Servisair at Heathr She alleges that in
May 2006 the Claimant sexually harassed her irAihéndia area of Terminal

3 (including an allegation in effect of sexual agga She was the first woman
to make a complaint to the police and reportedoither employer who

complained to Air India. See paras 6.2 to 6.2thefDefence.

Ms B, a 32 year old employee of Aviance Limited yi&nce”) at Heathrow.
She alleges that C sexually harassed her over dewai years from 2003 to
2005, including two occasions when she allegestbagexually assaulted her.
She also reported his behaviour to her employen relgistered a complaint
with Air India, and to the police, although she didt make a formal police
complaint. See paras 6.23 to 6.51.

Ms C was also a young woman who was employed athif®a by Servisair.
She claims that C sexually harassed her in abawg 2006 in the Air India
area of Terminal 3. She reported the incident o édmployer who in turn
complained to Air India. See paras 6.52 to 6.57.

Ms J worked for Aviance and Servisair at Heathrawdifferent times. In
about May 2004 and autumn 2005 she claimed shes&amlly harassed by C
in the Air India part of the airport. As a resslie asked to be transferred to
other duties. She subsequently informed her emplalyeut his conduct and it
was passed on as a complaint to Air India. Seaspab8 to 6.6.60.

Ms G was a teenage foreign worker employed tonckeia India’s offices.
She claimed that in about November 2001 she wasaflgxharassed by C
whilst she cleaned the offices and that she leftjble as a result. See para
6.61.

Ms M was a young worker who also cleaned the Amlidnoffices. She
claimed that in about December 2001 C sexuallyds&@ her at work. She
also left her job in consequence. See paras 6.658.

The Claimant denies all the allegations of harassme

The legal principles to be applied to the two agilons

9.

The applicable legal principles are well known anad in dispute. In relation to the
application to amend Miss Evans for the Defendaamt taken them from the
judgment of Peter Gibson LJ (with Sedley LJ coniogirin Cobbold v Greenwich
LBC, August 9 1999, unrep., CA (referred to in theesab CPR Part 17 at 17.3.5 at
White Book p420):

“The overriding objective (of the CPR) is that tt@urt should
deal with cases justly. That includes, so farsapracticable,
ensuring that each case is dealt with not only eijoesly but
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11.

12.

also fairly. Amendments in general ought to bevedld so that
the real dispute between the parties can be adjsticupon
provided that any prejudice to the other party eduby the
amendment can be compensated for in costs, angubkc
interest in the administration of justice is nogrsficantly
harmed”.

The Practice Direction to CPR Part 53 includes:
“4.1 Atany time the court may decide —

(1) whether a statement complained of is capablewing any
meaning attributed to it in a statement of case;

(2) whether the statement is capable of being datiary of the
claimant;

(3) whether the statement is capable of bearing atmer
meaning defamatory of the claimant”.

In relation to an application on meaning, Miss E/has summarised the principles as
follows. The Court should give the article the matwand ordinary meaning which it
would have conveyed to the ordinary reasonableeread the Evening Standard
reading the words once in the context of the &t&d a whole. It is cautioned against
over-elaborate analysis of meaning because theamdreader would not analyse the
article as a lawyer would analyse documents; thertCghould not take a too literal
approach to its task in delimiting the range ofilade meanings (see generaiyuse

v Granada [1996] EMLR 278 at 285-7 an@illick v Brook Advisory Centres [2001]
EWCA Civ 1263 at [7], where Lord Phillips MR (as kieen was) approved the
synthesis of Eady J below). The Court of Appestssed the high threshold of
exclusion in the judgment of Simon Brown LJ (asthen was) inJameel v WSJIE
[2004] EMLR 6 at [14]:

“every time a meaning is shut out (including anydimyg that

the words...either are, or are not, capable of bgamn
defamatory meaning) it must be remembered thajuttige is

taking it upon himself to rule in effect that arnyry would be

perverse to take a different view on the questitinis a high

threshold of exclusion. Ever since Fox’s Act 1782 meaning
of words in civil as well as criminal libel proceads has been
constitutionally a matter for the jury. The judgdunction is

no more and no less than to pre-empt perversity.”

CPR Part 3.4(2) reads:

“The court may strike out a statement of caseapypears to the
court —

(a) that the statement of case discloses no reaogeounds
for ... defending the claim;
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(b) that the statement of case is an abuse ofdbd’s process
or is otherwise likely to obstruct the just disposd the
proceedings;...”

Defendant’s meaning 6(1)

13.

14.

15.

16.

17.

18.

There is no dispute that the words complained ef aapable of meaning that the
claimant is guilty of certain misconduct (a levehieaning as it is now commonly
referred to). There is a dispute as to what thedea@omplained of are capable of
meaning as to what the claimant is guilty of. Imisconduct which may fall short of
what would amount to either a criminal offenceafwould give rise to a civil claim
for, harassment (as the defendant submits)? @oigy misconduct which fulfils the
conditions for such an offence or civil liabilitgg the claimant submits).

Mr Monson for the Claimant points out that the woodmplained of refer to a police
investigation of an allegation of harassment, arehsts that that can only refer to an
allegation of harassment under the Protection frtarassment Act 1997 (“the 1997
Act”). Mr Monson submits that the significance dfet1997 Act is that conduct
caught by that Act must be of a certain level avijfiy which he submits should be
more than worry, trouble, discomfort or unease, asfwuld be physical or
psychological injury. The source he cites for thaggestion is Gatley on Libel and
Slander 18 ed para 22.17 p686 and p687 text to note 53. Mnddn also submits
that the 1997 Act is significant in that it requsir@ course of conduct (s.7), and so that
any misconduct which is an isolated incident, oy &mo incidents of misconduct
which are too far apart in time to be a courseonideict, cannot be misconduct which
the words complained of are capable of alleging.

Mr Monson further submits that an allegation of esthtion must mean an act not
less than would amount to an offence under the &&tiences Act 2003 (“the 2003

Act”) s.3 (sexual assault), in short, sexual tonghof the victim without her consent

and without a reasonable belief that she was coinggn

Mr Monson further submits that if what the defernidaare alleging the meaning to be
is harassment, then that is the only word that lshappear in the pleaded meaning,
and that the other words are either otiose synorgmesnbarrassing.

Ms Evans points out that the words complained alumke not only the word
“harassment” but also the words “sexually molestéaiiade advances on two teenage
girls”, “would pester me for my phone number andulglopass remarks”. She submits
that the misconduct guilt of which the words conmpd of are capable of alleging
includes any misconduct to which any of the wordstqd applies. She submits in
particular, that the meaning of harassment and stailen is a matter for the jury,
unconfined by any direction as to what the 1997 Wetans by harassment, or what
the 2003 Act means. By way of illustration she refeo definitions in Chambers
Dictionary of harassment as “beset or trouble @orilt; to annoy, pester”, and of
molestation as “to interfere with in a troublesoorehostile way; to annoy or vex”.
She submits that none of the expressions usedeirwtirds complained of import
misconduct falling below what she submits can bamhby sexual harassment.

The submissions of Miss Evans are to be preferr&tiere is nothing explicit to
support the views expressed in Gatley (referred faragraph 14 above) to be found
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20.

in the Act itself, or in any judgment of a coutf.a jury were to find that the meaning
of the words complained of alleged sexual miscohtheat amounted in their view to
harassment, in the sense of some sexual misconithat the meanings of the words
used in the words complained of, but short of wiatld be required for criminal
liability, or civil liability under the 1997 Act,hey would not, in my judgment be
perverse. | also observe that the 1997 Act proviey little assistance as to the
meaning of harassment. It requires a course ofwtnoh at least two occasions (s.1
(1), s.7(3)) and it states that harassment maydd® alarming the person or causing
the person distress” (s.7(2)). But it also providest “the person whose course of
conduct is in question ought to know that it amsuiat harassment of another if a
reasonable person in possession of the same infiormaould think the course of
conduct amount harassment of the other” (s.1(2)grd is nothing explicit to support
the views expressed in Gatley to be found in theiself, or in any judgment of a
court. The scope of that is something very sugtdblr a jury to determine. The
defendants’ formulation of their pleaded meaning net in my judgment
embarrassing.

Subject to these submissions, there is no issueeket the parties on the proposed
amendment.

It follows that in my judgment the words complaineflare capable of bearing the
meaning pleaded in para 6(1) of the draft amendef@rie, and | give permission to
make the amendment.

Defendant’s meaning 6(2)

21.

22.

23.

24.

This requires to be considered in two parts. Thst fpart is the words originally
pleaded together with the draft additions of “e;fliand “suspended and/or”, and the
second part is the remainder (“but was not ...witimindia”).

As to the first part, Mr Monson submits that theféelants implicitly accept that the
claimant was not required to leave his job (itngpiicit from the absence of a plea
that it accepted that he was not), and what theynaw seeking to allege is that the
words complained of mean that he ought to have Ilseerequired, and that that is
comment, and a meaning which the words complaihedeoincapable of bearing.

Miss Evans submits that the meaning alleged irfithiepart of para 6(2) is implicit in
the words complained of. She refers to the pardgf8purces in the company have
told the Evening Standard...” and the paragraphs ffareenior Air India employee
based in the UK...” to “But the company have had gmouoow, and as the police
have got involved the whole game has changed.” e 8kbmits that this is an
allegation of fact not comment. She accepts thmDiefendants do not seek to justify
the suggestion that the claimant actually quitjbis after the allegations were made
but submits that this does not prevent the meaimng(2) from being advanced at
trial.

Comment may include inferences or statements df faw it may be defended in
either of two ways. Comment may be defended as dtomginion, or it may be

defended as the truth. The fact that words comgthiof are comment does not
preclude their being defended as true.
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26.

27.

28.

29.

In my judgment the words complained of are capalbleneaning not only that the
claimant left his job (which is not to be justifledbut also that he was unfit to hold it
(and the other allegations in the first part ofgp@(2) of the draft amended Defence).

As to the second part of para 6(2), Mr Monson stbtat this meaning: (a) adds
nothing to the meaning in para 6(1); (b) is notad&tory in that it does not allege
that the claimant did anything, rather than pasgilEenefiting from the acts or
omissions of others; and (c) the particulars pldadesupport of this meaning appear
to import a further (unpleaded) part of this megnimamely that he committed other
(non sexual) irregularities and hampered an ingattn.

As to (b), Miss Evans stated that active use bycthenant of his connections is what
she intended to allege, and would allege, if leagee given to do so. | shall address
point (c) when | come to consider the particulars.

As to point (a) Miss Evans submits that in prineipl defendant is entitled to justify
any defamatory meaning which words complained efcapable of bearing, whether
or not that can be said to add anything. She reédetse opening words to that effect
in Gatley para 27.7 and to the cases there cited.

In my judgment the meaning pleaded in the secomtl gfapara 6(2) of the draft
amended is one which the words complained of apalda of bearing. | refer in
particular to the sentence “The problem is he le@nlprotected in the past because of
his political links ...” But whether this amendmeritosild be allowed depends not
just on this conclusion, but also upon a considenadf the particulars proposed to be
advanced in support of it. | shall return to thisnp below.

Defendant’s meaning 6(3) and (4)

30.

31.

32.

Mr Monson submits that (a) if the Claimant is guidts charged, it is nothing to the
point that his guilty conduct resulted in formalngolaints and an Air India
investigation; that is a matter of history whictc@mpletely irrelevant to the issue of
guilt which the Defendants seek to establish uideagraph 6(1); (b) this meaning is
just a device to get round the repetition rule, @nd impermissible because it
breaches the repetition rule and it is embarrasga)ghe libel cannot be defended by
repeating the fact that complaints were made, astatng that Air India investigated
the complaints; and (d) the words complained of rayecapable of bearing only a
Level 3 meaning that there was an Air India ingegion, or that there were sufficient
grounds for an Air India investigation into the @ant.

Mr Monson’s formulation of the repetition rule Isat it is impermissible to plead as a
primary fact the proposition that some person ors@es (e.g. law enforcement
authorities) announced, suspected or believed ldimant to be guilty (sedlusa
King v Telegraph Group Ltd [2004] EWCA (Civ) 613 [22](3)). What the policeddor
thought is of no assistanc€hase v News Group Ltd [2002] EWCA Civ 1772 [58].
The repetition rule applies to all levels of meanidameel v Times Newspapers Ltd
[2004] EWCA Civ 983 [28]-[30].

Further, Mr Monson submits that as a matter of gyola defendant cannot be
permitted to plead a defence which amounts to sirttpbwing mud at the claimant
in the hope that some of it will stick (E&llon v MGN Ltd )[2006] EWHC 783 (QB)
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33.

34.

35.

36.

37.

[17]. Paras 6(3) and (4) are lesser meanings whichthe circumstances, the
Defendants cannot be allowed to rely on. He reffeBerezovsky v Forbes Inc [2001]
EWCA Civ 1251 [5]-[6], [12], [14]-[18] and [20].

Miss Evans submits that the words complained ofesgly state that the Claimant’s
conduct led to formal complaints to Air India ande aalso plainly capable of
conveying the sense that the conduct led to Aifalndstigating investigations. She
submits that the Claimant's objection is misconedivon the ground that the
repetition rule (the principle cited above frovusa King v Telegraph Group Ltd
[2004] EWCA (Civ) 613 [22](3)) only applies ©Bhase level 2 meanings, not level 1
meanings. The fact the police were treating it@sissment is relevant to the severity
of the allegation against the Claimant which isirpla permitted. These are
quintessential questions for determination at atpaéreview when the admissibility
of either side’s evidence may be in issue. In hat submissions Miss Evans made
clear that she was not relying on meanings 6(3)(4pds level 2 or level 3 meanings.
She said that was not necessary: she was advaaclagel 1 meaning. She said
meanings 6(3) and (4) go to the seriousness point.

In my judgment the principle relied on by Mr Monsapplies to level 1 meanings
(Chase and Musa King happen to have been cases where level 1 defereresnot
being considered). | also reject Miss Evans’ subioisthat the fact the police were
treating the complaint as harassment is relevartheéoseverity of the allegation. In
considering a defence of justification, the seyaritthe allegation is to be determined
by the evidence which supports the allegation,nothe opinion or response of the
police, or anyone else, to the allegation.

Miss Evans submits that it is not said againstthat the words complained of are

incapable of bearing these meanings. What is sgainst her is that the words

complained of are incapable of bearing only thesamngs, and that the defendants
must be confined to their level 1 meaning.

It is not clear what, if anything, in terms of egitte turns on whether meanings 6(3)
and (4) are allowed to remain (or be amended) ®stauck out. These meanings are
in my judgment capable of being defamatory of tlentant. But the facts that the

police have been investigating the complaint of B, and that there was an

investigation by Air India in 2004 are referredebgpressly in the words complained

of. They will form part of what is sometimes calléde narrative. So this is not a case
of a meaning being pleaded in an attempt by a defento put before the court at

trial information to the discredit of the claimamhbich the court would not otherwise

be told about.

In summary, these meanings are not advanced d<2lewdevel 3 meanings, but only
on the basis that they are said to be relevarttdgcséverity of the allegation, a basis
which | have rejected. In my judgment they shouwd lve allowed to remain, whether
in the original form, or as in the draft amendméinis important to limit pleadings to
what is legally relevant. | strike them out und&RCPart 3.4(2).

Particulars relating to Miss Z and Miss B

38.

There is not before me an application to strikeaowt of the original pleading, and no
objection is made to the proposed amendmentssiskaleton argument Mr Monson
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refers to paras 6.18 and 6.19 as being objectienabligrounds of infringement of the
repetition rule, but any application on the badighat objection has been left for
consideration at a later stage. Accordingly | greatve to amend paras 6.2, 6.3, 6.5,
6.11,6.17, 6.23, 6.33, 6.34, 6.39 and 6.47 irfah@ sought.

Particulars relating to Miss C and Miss J

39.

40.

41.

42.

43.

44,

The application to strike out the whole of the faars in relation to these two
complainants is on the basis that the particuldesided are of conduct which is
insufficiently serious to amount to sexual harasgnee molestation. The point is tied
to the issue of in meaning 6(1) which | have degidbove. Since | have decided it
against the claimant, the force of this object®itargely removed.

Nevertheless, | have considered the particulatearight of the meaning that | have
allowed to go forward, and in my judgment the famlleged are in general such as
ought not to be withdrawn at this stage (subjeartp subsequent ruling before or at
the trial).

In addition Mr Monson takes two specific pointstbe pleading. The first point is on
the plea at paragraph 6.57. It is as follows:

“in the light of the Claimant’s conduct towards Msand Ms B,
it is properly to be inferred that his approachMe C was a
mere pretext to force his attentions on her, anat tie
Claimantwould have behaved (Mr Monson’s emphasis) in the
same way toward Ms C as he did towards Ms Z andBMsd
he not been interviewed by the police as a restltheir
aforesaid complaint”.

The second specific point made by Mr Monson is @ttion to the proposed
amendment to para 6.54. He submits that the suNgeltlief of the complainant is
irrelevant. The words sought to be added by amentare:

“By that stage it was obvious to Ms C that the @fnt wanted
to have a sexual relationship with her”.

Mr Monson submits that on the case pleaded in pa&5@ the Claimant’'s conduct
towards Ms C is not harassment or molestation. tHedts that the case pleaded is
that he was going to harass and molest Ms C irfuhee, but abandoned his plan
when he became the subject of a police investigatarther, since it is not alleged
that the Claimant tried to contact Ms C after tfeagded encounter on 21 June 2006
and the police inquiry did not begin until sometiadger 12 July 2006 — over three
weeks later — the inference sought to be drawméyefendants is neither proper nor
reasonable. It is also an inference which fallsiotthe legitimate scope of the plea
of justification. The issue is whether the Claimastguilty of harassment and
molestation of identified victims, not whetherstto be inferred that but for the police
inquiry he would have harassed and molested anatberan — but did not.

The particulars as proposed in the draft amendi@enthich no specific objection is
taken) include an allegation (para 6.52) that taémant put his arm round Miss C
while purporting to show her how to perform somsktan her computer, and the
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original pleading includes allegations (paras &b@ 6.53) that he suggested he might
offer her a job, and (para 6.54) that he invited toemeet him off duty. These are
actions which could be either sexual or not. Whethey were sexual may depend
partly on the perception of the complainant, andtlpaon the intention of the
claimant. If they were not perceived as sexuahattime by a complainant who was
alert, they are less likely to amount to sexualaksment or molestation. In the
original paras 6.55 and 6.56 it is pleaded thatQVfelt shocked and intimidated, and
that she complained to her manager.

45. If these acts were perceived as sexual by the @ngpit, then the intentions of the
claimant will be relevant. Para 6.57 sets out maft®em which the trial court will be
invited to infer the intentions of the claimantthé time he did the acts pleaded in
paras 6.52 to 6.54. On this basis the plea is pgprone in my judgment.

46.  There is no specific objection to the particularsdlation to Miss J.
Particulars in relation to the 2004 Air India intigation
47.  The draft amended pleading reads as follows:

“6.64 In about MarchAprit 2004 Air India sent a—twe—+man
team _of officialsto England, from the investigation and fraud
prevention cell of Air India’s security departmémtMumbaito
investigate _allegations of serious misconduct axaithe
Claimant. A further team of officials from the sety
department came to London to continue the invesbigan
August 2004. The second visit was approved by thairGan
and Managing Director of Air IndisBAmongst other matters
investigated weréhe complaints of sexual harassmientMs G
and Ms M._The Defendants will rely on a reportAiy India’s
Director of Security, Hasan Gafoor, dated 20 Sep#n?2004
relating to the ongoing investigation, to the wholewhich
they will refer. That report referred to a subsslmumber of
irreqularities by the Claimant in his position afdinal
Director—UK & Europe which the investigations haoumd,
including the sexual harassment of Ms G and Ms N a
criticised the Claimant for hampering the invedima in
August 2004 of which he was aware. In all the psemthe
denial by the Claimant in paragraph 42 of the Rapdt there
was any such investigation or that he was awarangfsuch
investigation is false and should be withdrawn.”

6.65 In spite of the seriousness of these matthey; did

not lead to the Claimant being suspended so thehe
investigations could take place, or to his beinsciglined or
dismissed. 1t is to be inferred that this wastegause of the
immense power the Claimant wielded within Air Indiad/or

(b) because his political connections with somethaf most
senior_echelons of the Congress party meant hepatia

protected position within Air India.
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6.66 In support of (b) above, the Defendants iy 1on the
following facts and matters. Following 14 yearsthe Indian
army, the Claimant became the aide de camp torémdent of
India in 1980, and his senior aide de camp in 1¥Bdspite
having no experience within the airline industhe Claimant
was then appointed to a post at Air India in 1984lagrant
breach of Air India’s recruitment policies and pedares. In
response to a protest about the manner of his ajopent by
the Air India Officers’ Association (including lgation by
them in the Bombay High Court) the Claimant appdalger
the head of the Chairman and Managing Director ioflidia
directly to the Indian Prime Minister by letter ddt 15
February 1985, relying on his connections with fresident.
Notwithstanding the decision of the Chairman andndtgng
Director of India that the Claimant should accemgbatractual
position at Air India (an inferior position to tipgermanent post
which the Claimant wanted) or face the consequerafes
termination, the Claimant was given a permanent posAir
India_ and subsequently promoted to “plum” foreigrstings in
Japan and London. The overwhelming inference i$ tha
Prime Minister’s office and the Ministry of Aviatiointervened
on the Claimant’s behalf and ensured that that &aggb.

These are particulars which would go to the Defetglaneaning 6(2) and to the
Claimant’s meaning (ii).

Mr Monson submits that in paragraph 6.64 the Dedetgl breach the repetition rule
by repeating (but not apparently adopting) variallsgations contained in the report
by Hasan Gafoor, although it is not pleaded thatréport was sent to the Claimant,
or seen by him. The Defendants plead that theyhihte refer to the whole of the
report, without making it clear for what purposen i@spection it emerges that it is a
secret interim report with a highly restricted aiiation, which does not include the
Claimant. As pleaded in paragraph 6.64, Mr Gafoocuses the Claimant of

hampering his investigation. But the report is agubus on the question whether Mr
Gafoor accused the Claimant of hampering an inyastin into the cleaners’

harassment complaints, which only emerged at a $tége, as distinct from the other
matters which were originally part of his brief. tHe pleading is taken at its face
value, the Defendants are relying on the secreirte(a) to introduce into the action
allegations concerning irregularities by the Clamnahich have nothing to do with

sexual harassment; (b) to rely on Mr Gafoor’s lialethe veracity of the sexual

harassment complaints made by the two cleanersMdrson notes that Mr Gafoor

advances the proposition that their allegations“‘emeroborated” by the fact that the
same complaints were published in the Times ofalndrc) to accuse the Claimant of
hampering “the investigation in August 2004 of whiee was aware”.

The relevance of this plea was explored in corredpace. The position of the
defendants as it now is was set out by Miss Evandolows. The defendants’
purpose is to demonstrate that there was an im&i&th into the claimant and that,
despite it being clear from the report that Air itnéxpected the investigation to be
taken further at that stage, nothing more appetrdshve happened so far as any
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charges against the claimant was concerned. Thaeemte to be drawn is that this
was because of (a) the immense power wielded byclkienant within Air India
and/or (b) his political connections with some bé tmost senior echelons of the
Congress Party in India meant he occupied a pexdeposition; and that he used
those connections to obtain this. Further, in heplR the Claimant denied that the
investigation had taken place or that he was evareaof it and the report showed
that this was self-evidently untrue.

The report refers to matters wholly separate frang irrelevant to, the allegations of
sexual harassment. It would plainly be wrong to thetwhole report before the trial

court. The allegation of hampering the investigatimade in the report is not

supported by particulars pleaded by the defendack,the proposed pleading is in this
respect plainly an infringement of the repetitiarler There is nothing pleaded to
demonstrate how the claimant was aware of the tiga®n or the report. On the

basis solely of the matters pleaded (and, for iiiter the report itself, which | have
seen) no reasonable court properly directed cordd dhe inference that is sought to
be drawn in relation to the allegations of sexumiahsment. There is simply nothing
pleaded as to why there are said to be no othesiljesexplanations for why the

investigation into that matter went no further thiadid. Even if | were wrong about

that, in my judgment a consideration of the whapart with a view to seeking to

establish an inference to be drawn from it as whalald take the trial far outside the

limits of what is necessary and proportionate ttexeine the issues between the
parties, and would not be in the interests of gesti

It follows that | refuse leave to amend the Defeta#nclude paras 6.64 to 6.66 of the
draft. In consequence, there being no other pdatisuin support, | also refuse
permission to amend para 6(2) to add the words Was not ... position within Air
India”.



