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Mr Justice Tugendhat :

1.

This application for an interim injunction raisesues as to how the court is at the
same time to act compatibly with rights under eatchrts 6, 8 and 10 of ECHR,
and to give effect to corresponding common law qpies, from which those
rights are derived. These relate to open just@é#he right to a fair hearing, to the
right to private life and to reputation, and to tight to speak freely.

The application was made by LNS at 1445 on Friday&nuary 2010. | heard
submissions from Mr Spearman for about two hoursnbitice had been given to
any Respondent or other person. The applicantsstiase the order is “likely to be
served on media third parties”. No third partydentified in the draft order, but
one, the publisher of The News of the World (“NGN¥ named in the evidence.

At that hearing | made orders for there to be agvei hearing and anonymity
(CPR39.2(3) and (4)) and I granted an order subatgnin the form sought. This
prohibited the publication of certain informatidBut that order is expressed to
last only until | delivered my decision on the apation, which | now do.

This judgment is drafted in a form which shouldgublishable in the usual way,
whatever the outcome of this hearing, or any sulesatghearing in any court in
these proceedings. It is necessary to use awkvaaglhge to achieve this aim,
which is necessary to protect the rights of indraild referred to in this judgment.

THE SUBSTANCE OF THE ORDER SOUGHT — ARTS 8 AND 10

5.

There is a Confidential Schedule to the draft Osldrmitted to the court, and a
confidential annex to this judgment.

The draft order seeks a prohibition on publishirgl “or any part of the
information or purported information” and documernts four categories. |
paraphrase this as follows: (1) the fact of a dptipersonal relationship (“the
Relationship”) between LNS and another person whonamed (“the other
person”); (2) details of that relationship incluglicertain specific consequences of
it; (3) information leading to the identificatiori bNS or the other person and (4)
any photographs evidencing or relating to the daatetails of these matters.

The applicant accepts the truth of certain inforamatwhich is sought to be
protected by the draft order. | do not know whetbemot LNS considers that
those matters were acceptable for a person in LIg8&tion in life. But the

application is to stop further publication of sunformation, at least to the public
to large. | shall consider below what reasons avengfor that. LNS does not
know what NGN or anyone else may be intending tbliph, so there is no
admission that whatever may be published will be.tr

Evidence is before the court of LNS’s position ife,l both professional and
personal. In my view, there is a real prospect thigtinformation could form the
basis for a submission for a respondent (or a tandy given notice of the order)
that publication of at least the fact of the Relaship ought to not to be



10.

11.

12.

13.

14.

15.

prohibited, on the ground that publication would ime the public interest,

alternatively on the ground that the respondentp@nson given notice of the
order) believes that publication would be in théblpuinterest. By the public

interest | include the matters listed in ECHR A¢2)8and in the PCC Code. |
express no view, at this stage, as to whether gblmission would succeed. |
merely state that there is a real prospect thedutd properly be advanced. The
reasons for this conclusion are set out below.

In the language of defamation, the informatiorpublished, would be capable of
lowering LNS in the estimation of right thinking mbers of society generally.
That is all that a judge could say at this intestage. Whether it would so lower
him, would be a matter for a jury to decide.

Nothing in or about the Relationship appears likelypoe unlawful. Mr Spearman
submits that the information is all private, andttla publication would be a
misuse of the information.

There is reference in the evidence to some unseddaktails of the Relationship,
and some unspecified photographs. Publication esahwould undoubtedly be
prohibited, if it were established that they are iasusive as the applicant
suggests, and if there is sufficient evidence diraat to publish them to justify
the making of a court order.

There is also reference in the evidence to indafslother than LNS and the

other person) whose rights of privacy the applicays would also be affected by
any publication. | shall call these “the first irgsted person”, and so on. Neither
the other person, nor any of the interested perssmsparty to this application. In

principle all or any of them could be joined as laggmts, if they wished to be, so

far as | have understood. | shall have to considevhat extent | should have

regard to rights which LNS, but not they themsela® choosing to seek to

establish in these proceedings.

The upshot thus far is that, subject to the otbsues | shall consider, this is a case
where the applicant could expect an injunction & dranted in some form,
including at least some of the information in catgg(2), if there is sufficient
evidence of a threat in relation to that category.

| will consider below whether there is sufficientidence of a threat to publish

details of the Relationship or photographs relatmg. Save for one mention of

the existence of photographs, the only evidencateglto the alleged threat of
publication of the fact of the relationship. Thesedhat there is a threat to publish
detailed information or photographs is largely lobse inference from the threat
to publish the fact of the Relationship.

The issues raised in this application include:

(1) whether the limitations upon, or defences to, arcia misuse of private

information on grounds of public interest are sti@t an injunction ought, or
ought not, to be granted; and whether or not thetétabe applied to this
application is that set out Bonnard v Perrymaifrecently re-affirmed ifGsreene
v Associated Newspapd004] EWCA Civ 1462; [2005] QB 972);



(2) whether the court should order the derogationststolugm open justice, the

requirements of fairness, and Art 6;

(3) whether the court should order the derogationssioiugm other provisions of the

CPR;

(4) what should be the scope of any prohibition grantes order sought is

unqualified in form, but according to the evidetioce information is already
circulating widely by word of mouth, and what apgget be sought is in reality a
prohibition of publication to the public at largg broadcast in the press or other
media.

THE DEROGATIONS FROM OPEN JUSTICE, THE REQUIREMENT®F
FAIRNESS, Art 6 and CPR

16.

17.

18.

19.

The following derogations from open justice, theuieements of fairness, and Art
6, are sought in the draft order: (1) a privaterimga (2) anonymity for the
persons involved in the Relationship, (3) thatehgre court file should be sealed
pursuant to CPR5.4C(7), (4) that the order shoutthipit publication of the
existence of these proceedings, and that it shebmbksb not just until service of the
proceedings, or until a return date, but that itsdd‘until after the conclusion of
the trial of this claim or further Order in the méae”, (5) that (notwithstanding
the provision of CRP PD 25 para 9.2), the applicstmll not be required to
provide any third party served with a copy of thhdew a copy of any materials
read by the judge and/or a note of the hearing.

There are further derogations from the CPR souglihe draft order as follows:
(a) that the order shall be made until trial otHer order (whereas in orders made
without notice CPR PD para 5 provides that therstrbe a return date); (b) that
time for service of the Claim Form pursuant to CPR and CPR 7.6(1) be
extended “generally until 21 days after the idecation of the Respondent(s) by
the Claimant”.

The draft order sets out correctly that (in accoogawith what is known as the
Spycatcheprinciple: seA-G v Newspaper Publishing git988] Ch 333, 380):

“Effect of this order: It is a contempt of court for any
person notified of this order knowingly to assisor permit

a breach of this order. Any person doing so may be
imprisoned, fined or have their assets seized”.

Of course, the draft order also provides that tlieemitself, including all of these
derogations from the norms, are to be subjectdaitiht of the respondent, and of
anyone served with or notified of the order, to lgp the court to vary or
discharge the order (or so much of it as affeatsnih But the effect of this is to
place upon a respondent or third party the burdenaking an application to the
court. A person considering making an applicatowary the order would do so
without knowing anything about the basis upon whichad been granted. He
would not even know whether, and if so to what ett¢he court will permit
disclosure to him of the material upon which thdesrwas granted. The draft



20.

order thus seeks to transfer to third parties motibf the order the financial risk
of incurring costs which they might not incur ifeth had been informed (as
required by CPR PD 25 para 9) of the grounds oafi@ication. CPR PD 25 para
9 provides:

“0.1The following provisions apply to orders whietill
affect a person other than the applicant or respanavho:

(1) did not attend the hearing at which the ordas wade,;
and

(2) is served with the order.
9.2 Where such a person served with the order stgjue

(1) a copy of any materials read by the judge,uidiclg
material prepared after the hearing at the diractb the
judge or in compliance with the order; or

(2) a note of the hearing,

the applicant, or his legal representative, mushplg
promptly with the request, unless the court orders
otherwise”.

The overall likely effect of the order sought apelto me to be as follows. The
applicant was likely to notify a limited number wifedia third parties promptly.
After the hearing that was done, as set out belbw.were not intended to do
that, there would be no point in the court makimg order (since it is admitted the
Respondent has not been identified). In my viewth@ninformation now before
me, the applicant is unlikely ever to serve their@l&orm on any respondent.
Journalists do not normally reveal their sources @an rarely be obliged to do so:
Financial Times v UKApplication no. 821/03) 15 December 2009. As taxe
showed, even leak enquiries conducted with theuress of a major corporation,
backed up by specialist investigators, commonly tfaiidentify the source of a
leak. But that will not trouble the applicant. Tees no provision for a return date.
Since service on the Respondent is unlikely, iofes that no trial is likely to be
held. Unless a third party is prepared to takeriglein costs of applying to vary
this order, this interim application is likely te lthe only occasion on which the
matter comes before the court. The real targdtiefapplication is the media third
parties who are not respondents. The only thirdigsgawho will ever hear of the
proceedings are those whom the applicant choosesttty. According to the
terms of the draft order, no one else will have amgans of discovering that an
order has been made at all. The third parties whiob& notified will be told
nothing by the applicant about the grounds fordlaém, or any possible defence
to it. If they want to know more, they will be ask as to costs in making an
application to the court. In short, the effect loé interim order sought is likely to
be that of a permanent injunction (without anyl}ri@nding upon any person to
whom LNS chooses to give notice that the ordertexis
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23.

24,

25.

The CPR provide for departures from the rules & tourt so orders, and from
time to time, when justice so requires, court asdare made which include
significant derogations from normal procedural iegents. | do not recall any
order that has been made with derogations as ctwmsere as those sought in
this case, although Mr Spearman informs me thatetheave been some.
Substantial derogations have been ordered in aag@lsing national security and
risk to the lives of others, as mentioned below.

Other derogations, including provisions for a ptevaearing, and for anonymity
for the applicant, are not uncommon: see for exarMKennitt v Ash2006]
EWCA Civ 1714, [2008] QB 73 at p75 (claim for arjuimctions preventing
further publication by a friend of the claimantaobook describing the claimant’'s
private life). Without these provisions an applicatfor an order prohibiting the
disclosure of private or confidential informatiorowd in many cases be self-
defeating. And orders made without the 3 days moficescribed by CPR
23.7(1)(b) do not always provide for a return daféat is often because a
respondent has been contacted informally and itetiche will not oppose the
application. In other cases, too, the court frametio time dispenses with a return
date for various reasons. Mr Spearman submits ithélhis case a return date
“would probably achieve no more than to ensure filndlher costs and Court time
are expended on that hearing”. Mr Spearman diceneisage that any third party
would wish to ask the court to vary the order saugh

Orders have from time to time been made providorgsealing the whole court
file. But such a wide order under CPR 5.4C is vemgly necessary. Normally
sufficient protection to the claimant is givenhgte is an order for the anonymity
of the claimant, and for statements of case, ades$ statements, to include any
private or confidential information in a separatafidential schedule. Any order
under CPR 5.4C can then be confined to the cortimlesthedule.

Orders have from time to time been made prohibithmg disclosure of the fact
that an order has been made and providing forreg#tie whole court file. Some
newspapers refer to these as ‘super injunctionshdll consider such orders
below.

The grounds for any derogation from the normal @ions of the CPR should be
set out in evidence put before the court asked #&kenthe order. CPR 25.3
provides:

“25.3(1) The court may grant an interim remedy on a
application made without notice if it appears te ttourt
that there are good reasons for not giving notice.

(2) An application for an interim remedy must b@sorted
by evidence, unless the court orders otherwise.

(3) If the applicant makes an application withouxirg
notice, the evidence in support of the applicatimrst state
the reasons why notice has not been given.”



26.

That has not been done in this case. The grounds been advanced by Mr
Spearman in his Skeleton argument.

THE FORM OF THE EVIDENCE

27.

28.

29.

The evidence submitted is in the form of a shothess statement made by the
applicant’s solicitor. In order to maintain confidelity, all the substantive
evidence is contained in a nine page exhibit he&@edfidential” (“the exhibit”).
The exhibit has 111 pages of attachments. All baf these are print outs from
the internet, mainly of results of searches agdimstname of LNS and the other
person.

In the exhibit the solicitor describes LNS as asparwell known in the field of
professional sport. He goes on to state:

“On Wednesday evening, 20 January 2010, and togethe
with [another solicitor of the same firm] | spokeithv
[LNS]’'s business partners [BP1 and BP2 — “the bessn
partners”]. [The business partners] told me of [[NSery
grave concern over the possibility of intrusiorifitNS’s]
personal life. This concern has arisen as a regltNS]
being aware of rumours circulating among the [rahdv
sporting] community concerning [LNS’s] private lifé is
that concern that leads to the present applicatieimg
made... In the afternoon of 22 January 2010 [thenassi
partners] met with [the other person] at a Londateh
[The other person] confirmed to [the business gasinthat
[the other person] considered the fact and dethilthe
other person’s] relationship with [LNS] to be prigaand
that [the other person] did not want any such miation ...
to become public. For the avoidance of doubt howdve
should be made clear that a substantial amount of
information is in the public domain concerning [tb#her
person] which in the case of a less well known qers
would not be in the public domain, at least somg af [the
other person’s] instigation or with [the other pmer's]
consent | refer by way of illustration ... [and ilteetions of
this are attached to the exhibit]. At the meetijtige other
person] executed a confidentiality agreement ade Igtter
confirming these wishes. A copy of these documesits
attached....”.

The side letter is dated 21 January 2010 and aslelitée the applicant’s solicitors.
It consists of seven lines signed by the othergrepersonally. The other person

“l understand that there have been claims madeetnimy
a relationship between [LNS] and myself. Whilstd dot
make any admission as to the truth or otherwissuah
rumours, speculation concerning [LNS, the othersper
and the Relationship] is private and | agree topksech



information private and confidential. If | receiveny
enquiries from the media concerning the aboveréaghat
| shall notify [BP1] about this as soon as posSible

30. The confidentiality agreement bears the same datesgnature. It consists of 15
clauses covering two full pages. It starts:

“As a result of my dealings with you there has been
speculation about a relationship with you. Whilstd not
make any admission as to the truth or otherwissuah
speculation, | do not want such information to seldsed.

In order to assist you in keeping such mattersidenfial
and in consideration of £1 receipt of which is here
acknowledged | agree as follows:

2. | agree not to disclose any Confidential Infotiora to
any third parties (save to my legal advisors orempiired
by law).

3. | agree not to disclose any Confidential Infotiora to
any media organisations, journalists or affygrty who
may provide such Confidential Information to anydiae
organisation ...

14. The terms of this agreement are confidential...”

31. So the source for the information contained in dbeument is not the applicant
directly, nor the other person. It is the businpastners. This is a matter of
concern. It is not said that the business partaersolicitors, or have received any
advice from solicitors as to how they should gowlmmllecting information to be
put before the court. | infer that they are noicmirs. The significance of this is
that solicitors owe duties to the court and ardleskiin taking statements from
witnesses. It is very important that informatioanfr withesses should be what the
witness truly believes, and that words should netpot into the mouth of a
witness: see White Book (2010) note 32.8.1. Aniappt for interim relief owes
duties of full and frank disclosure to the court dhe but a solicitor will be in a
position to assess what that duty requires in tmext of an application such as
this. When the evidence before the court is noifiedrby the person who is the
source for the information, there is not the agsteahat that person feels at risk
of sanctions if the information is untrue.

32. There is no information given as to the businessvinich the two “business
partners” are partners of the applicant. As notetb, the exhibit includes a
statement that LNS has “a number of high profilergorship or endorsement
deals for companies...” That is a business which essfal sporting figures
commonly engage in. It is a matter of common knogéethat for very successful
professionals, income earned in this way can bg \emge indeed. But high
profile sponsors are sensitive to the reputatiothefsports professionals to whom
they pay the large sponsorship fees demanded fomgimg the sponsor’s



33.

34.

35.

36.

37.

products. They may cease to use a famous facesifiisociated with behaviour of
which the sponsor or the public may disapprove.

| infer that the business partners are engagedenpromotions of LNS for
sponsorship deals, and that their business interéstprotect LNS’s reputation. |
am left in serious doubt as to whether the inforomatsourced through the
business partners is full and frank.

| am also troubled by the two documents signedheydther person. The other
person is also a famous person, but not in thedaafrsport, and not as famous as
LNS. The impression conveyed by the evidence it tthe Relationship was one
between equals. But the Confidentiality agreemegriesl by the other person is
similar in form to one that an employer might requio be signed by someone
providing services, such as a personal assistaimicludes the words “In order to
assist you...” It refers to a consideration of £1t bam left wondering whether
that was the only consideration. | do not feel aterit that the two documents
signed by the other person express the other gerpersonal wishes, as opposed
to what the other person has been willing to agoeat the request of LNS, for
whatever reason. | have no information about tieroperson’s views about the
Relationship and the present state of it.

There is little explanation of how the businesgmpens came to be talking to the
other person at all. There is no explanation befoie of the circumstances
surrounding the obtaining of the documents signgd dr the information
attributed to, the other person. Such circumstantag be highly relevant to the
credibility and weight of the evidence in the otperson’s words: “I do not want
such information disclosed”.

An explanation was advanced orally by Mr Spearnoarwhy LNS did not make
a statement personally. It is that this applicai®mrgent, and the applicant has
professional engagements which made it impossibtee time available for LNS
to give first hand evidence. | can accept that @axafion in principle, but with a
number of reservations. First, that is not an exgi@an of why it is sourced
through the business partners, and not given tirextthe solicitors in the usual
way. Second, it is not an explanation why the otperson has not made a
statement, but has expressed what are said teehmhbr person’s wishes through
a formal confidentiality agreement and side leffdrird, | must decide the case on
the evidence that is before me: | cannot assumetkieaevidence before me
carries the same weight as it would carry, if il lh@en given directly by LNS and
by the other person. Fourth, since the only expianafor the form of the
evidence is its urgency, | would expect an undemtakhat at any return date
LNS, and the other person will submit witness stetiets made by them
personally. If either LNS or the other person isviimg to do that, | would
expect a substantive explanation for why not. Analt ithat stage LNS continues
to ask the court to have regard to the Art 8 riglitthe interested persons, | would
expect similar evidence, or similar explanationreéspect of the first interested
person. Mr Spearman did not have an opportunitii@hearing to address me on
all of these points.

| return below to the position of the other peramwl the interested persons.



THE CONTENT OF THE EVIDENCE

38.

39.

40.

4].

42.

43.

The solicitor’s exhibit gives a brief summary of 8N position and status in life,

both the professional, and the family status. Wiegia summary of such facts as
are admitted relating to the Relationship, and sorfegmation about the position

in life of the other person, both professional gedsonal. It refers to a dispute
between the other person and another person. dtdedhat LNS and the other
person

“have each only discussed the relationship witheay v
small number of people, in confidence. [LNS] has todd

[the interested person] about [LNS’s] relationship.
Accordingly the original source or sources of theries
that have been circulating ... in other words thaspa or
persons unknown’ who are the Respondent ... have atte
clear breach of confidence in passing on the in&ion
they have received as [LNS] contends they must have
done”.

As noted above, the solicitor states that LNS hasntimber of high profile
sponsorship or endorsement deals for companiesidimg’ three very well
known brand names. One brand is associated with, gp@ with consumer goods
and one with a financial institution. There is nadence of whether the sponsors
are expected to take any, and if so what, viewoorse of action, if the fact of the
Relationship, and limited details of it, were pshkd.

The solicitor gives examples of instances where IHdS “encouraged or at least
condoned publicity about aspects of [LNS’s] privhfie’. This part of the exhibit
is directed towards making the full disclosure vishi required of an applicant for
relief which is not made on notice to a respondent.

Much of this information demonstrates a consciergtieffort on the part of the

lawyers to fulfil the duty of full and frank disdare. The evidence is that the
collection of this material has been carried outabyrainee solicitor. It is not

attributed to the business partners.

Much of this information is such that it would ncduse me to pause for one
moment, if | was otherwise of the view that theasrslought ought to be made.

But Mr Spearman properly drew my attention to infation about which he
submitted | could take a view less favourable tdSLMe submitted that | should
not regard this particular information as givingerito a possible defence, but he
was right to draw my attention to it. One reasorsthigmitted that it should not be
considered relevant is that it dates from a timehi& past. It includes of one
particular interview that LNS gave to a nationalvepaper. In that interview LNS
made statements about other relationships which hatSbeen involved in which
had some attributes which may be common to thetiBe&hip. This is one basis
upon which | take the view that the Respondenta arewspaper publisher to
whom notice of the order was given, could foundubnsission that there is a
public interest defence. Again | make clear tham not deciding that that

10
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45.

46.

47.

submission would succeed. There is force in Mr 8paa’s point as to the date of
the interview.

But | am not satisfied, on the information and sigsmons before me, that the
applicant is likely to succeed on this point. Theden under HRA s.12(3) lies on
the applicant, and LNS has not discharged the lbuodethe present application.

The solicitor’s exhibit then recounts the eventsaltprecipitated this application.
It is not stated whether these events were recduiate¢he solicitor directly, or
through one of the business partners. On 18 andab®ary the other person
received telephone calls from the person with witleenother person is in dispute.
In the light of those calls the other person unmex that the media had
photographs of the other person and LNS relevatitédrelationship. Nothing is
stated as to what might be in the photographs.yk@rl 20 January 2010 BP1
received a call from another prominent sportsperge a result of that and
another conversation with the same person BP1 stutef that everyone in that
sport “are talking about it”. Later on 20 Januafl@ LNS received calls from
another person connected with the sport. He saidhit had heard rumours of the
Relationship and that the person who had told ham wjournalist at the News of
the World. LNS telephoned him back in the evenexgl he was evasive when
asked if there was a journalist.

At 2pm on Thursday 21 January 2010 LNS was inforimged person responsible
for Communications that “the News of the World aeeking to publish a story
this Sunday 24 January... they (meaning the paptireomedia generally) are ‘all
over it”. A similar message was communicated toS_shortly afterwards by a
person responsible for security.

The solicitor’s exhibit goes on to say:

“As a result of these conversations [LNS] knowst ttiee
rumour is rife within the [relevant sporting] commty, but
does not know the origin of the rumour”... [and tkiadre
are a lot of people in that] “world who know abdlu¢ fact
and _at leassome detail of the [Relationship]. This category
includes but is not limited to players, former mes and
agents”.

BREACH OF CONFIDENCE

48.

49.

No Claim Form had been issued before the applicatias made to me. But Mr
Spearman has prepared a very full skeleton argurRagies 5 to 24 set out in some
details the two causes of action upon which hesellhey are breach of confidence
and misuse of private information. | can set oet@élements of those two causes of
action briefly.

A breach of confidence occurs where (i) informatlttas the necessary quality of
confidence, (ii) it has been imparted in circumstmnimporting an obligation of

confidence to the claimant and (iii) unauthorisesg or disclosure is threatened. A
duty of confidence arises when information cometh&knowledge of a person, in

11
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51.

52.

53.

circumstances where he has notice, or is held e hgreed, that the information is
confidential.

Public interest and public domain are the most comjuastifications for publishing
information which was or is confidential. Publicrdain applies where there has
been sufficient prior publication so that theraaghing left which an injunction can,
or should, protect. Public domain is not alwaysustification for publication of
confidential information. In some cases repetitdd@ publication already made may
inflict harm that ought to be prevented.

Where there is a confidential relationship the tsst‘not simply whether the

information is a matter of public interest but wheat in all the circumstances, it is
in the public interest that the duty of confiderst®uld be breached’Aésociated

Newspapers Ltd v HRH Prince of Wal@®06] EWCA Civ 1776; [2008] Ch 57
[68]) . That case concerned an unauthorised disoly an employee of a travel
journal, in breach of contract.

| am not satisfied that LNS is likely to establigtat there has been a breach of a
duty of confidence owed to LNS under this causeaifon. There is insufficient
evidence as to what LNS and the other person hasle ®Id to whom and in what
circumstances. In so far as details of the Relatignare concerned, it may well be
thatif either of them has told details, then | would irtfeat those details were likely
to have been communicated in confidence. But thdeace before me does not
identify any details which are said to be knownanmyone other than LNS and the
other person, from which | would draw the inferetitat there has been a breach of
confidence of which LNS can complain. The evidegoes no further than to make
it likely that LNS will establish that the fact tfe Relationship is known to persons
other than the two parties to it. There is no evidethat any photographs there may
be were produced or disclosed in confidenceXlwv Persons Unknowf2006]
EWHC 2783 (QB); [2009] EMLR 290 the information question was about the
applicants’ marriage and was allegedly disseminatedhe media by unknown
friends. As Eady J put it in that case, at [38]mneofacts about the existence or
otherwise of a relationship between two persons “agurally accessible to
outsiders”. And outsiders can draw inferences fremeh facts. | do not know
enough about the other person’s view of it to codelwhether or not it is likely that
the other person would have disclosed informatially o confidence.

| shall consider below possible defences, and vangih| were satisfied that LNS
would succeed on liability, | would also be sagdfihat he would be likely to obtain
a permanent injunction restraining publication. Whpplies to misuse of private
information in this connection also applies to lsteaf confidence.

MISUSE OF PRIVATE INFORMATION

54.

55.

The second cause of action relied on by Mr Spearmsamisuse of private
information. Here he is on somewhat stronger gtloun

At a trial of a claim for misuse of private infortian a claimant must first establish
that he has a reasonable expectation of privacselation to the information of
which disclosure is threatened. That is “whetheeasonable person of ordinary
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56.

57.

sensibilities would feel if he or she was placedh@ same position as the claimant
and faced the same publicityn all the circumstances. These include “the laftes

of the claimant, the nature of the activity in whithe claimant was engaged, the
place at which it was happening, the nature angga# of the intrusion, the absence
of consent and whether it was known or could bernefd, the effect on the claimant
and the circumstances in which and the purposesviidch the information came
into the hands of the publisher”: sBrirray v Express Newspapej2008] EWCA
Civ 446; [2008] Fam Law 732 [24], [36], [52]. Thedse concerned photographs of
a young child in a public place taken covertly gniblished without the parents’
permission. Photographs attract special protediecause they can be much more
intrusive and informative than wordSpuglas v Hello! (No 3)2006] QB 125. That
case concerned photographs taken surreptitiousiywdding party.

If there is such a reasonable expectation, the gagstion is whether there is a
justification for the disclosure, eg public intdraad public domain, as set out in Art
8(2) and 10, and whether a permanent injunction ldvdae a necessary and
proportionate remedy, having regard to Art 10. wsed in Murray [21], in
Campbell v MGN Ltd2004] 2 AC 457 [36] it was accepted on Ms Camjxbel
behalf that falsehoods she had told entitled tivespaper to publish the fact that she
was addicted to drugs. There is no correspondingession in the present case.

Arts 8 and 10 provide as follows:
Article 8 Right to respect for private and family life

1 Everyone has the right to respect for his privatd family
life, his home and his correspondence.

2 There shall be no interference by a public authavrith the
exercise of this right except such as is in acawdawith the
law and is necessary in a democratic society inritezests of
..., for the prevention of disorder or crime, for fhwtection
of health or morals, or for the protection of thghts and
freedoms of others.

Article 10Freedom of expression

1 Everyone has the right to freedom of expressitis right
shall include freedom to hold opinions and to reeeand
impart information and ideas without interferenge public
authority and regardless of frontiers.....

2 The exercise of these freedoms, since it cawitsit duties
and responsibilities, may be subject to such foitieal
conditions, restrictions or penalties as are presdrby law
and are necessary in a democratic society,..., fa th
prevention of disorder or crime, for the protectairhealth or
morals, for the protection of the reputation ohtgof others,
for preventing the disclosure of information reeslvin
confidence, or for maintaining the authority andpartiality
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58.

59.

of the judiciary.

HRA s12 will apply at any trial, just as it appliasthe interim application stage. It
reads:

“12 Freedom of expression

(1) This section applies if a court is considerimgether to
grant any relief which, if granted, might affecetbxercise of
the Convention right to freedom of expression.

(2) If the person against whom the application rielief is
made (“the respondent”) is neither present noresgmted, no
such relief is to be granted unless the courttisfssd—

(a) that the applicant has taken all practicabdépstto notify
the respondent; or

(b) that there are compelling reasons why the mdpot
should not be notified.

(3) No such relief is to be granted so as to raspablication
before trial unless the court is satisfied that dpplicant is
likely to establish that publication should notddewed.

(4) The court must have particular regard to thpartance of
the Convention right to freedom of expression aviggre the
proceedings relate to material which the respondiiths, or
which appears to the court, to be journalisticeréity or
artistic material (or to conduct connected withtsutaterial),
to—

(a) the extent to which— (i) the material hasjsabout to,
become available to the public; or (ii) it is,weould be, in the
public interest for the material to be published,;

(b) any relevant privacy code”.

Mr Spearman cites in his skeleton argument the igians of the PCC Code as
follows:

“3 *Privacy

(i) Everyone is entitled to respect for his or Ipeivate and
family life, home, health and correspondence, idiclg
digital communications.

(i) Editors will be expected to justify intrusiongto any
individual's private life without consent. Accoumiill be
taken of the complainant's own public disclosurels o
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information.

(ii) It is unacceptable to photograph individuafs private
places without their consent.

Note - Private places are public or private propevhere
there is a reasonable expectation of privacy.

The public interest

There may be exceptions to the clauses marked tenthey
can be demonstrated to be in the public interest.

1. The public interest includes, but is not condine:
(i) Detecting or exposing crime or serious imprepyi
(ii) Protecting public health and safety.

(iif) Preventing the public from being misled by aation or
statement of an individual or organisation.

2. There is a public interest in freedom of expmsgself.

3. Whenever the public interest is invoked, the P@iC
require editors to demonstrate fully that they oeadbly
believed that publication, or journalistic activipndertaken
with a view to publication, would be in the pubinterest.

4. The PCC will consider the extent to which maiers
already in the public domain, or will become so.

5. In cases involving children under 16, editors stmu
demonstrate an exceptional public interest to owkr-the
normally paramount interest of the child”.

60. In a section of his Skeleton Argument addressefdlfiling an applicant’s duty to
the court to draw attention to possible defencasSpkarman referred to the need to
prevent the public from being misled. He wrote ithis

“In the present case the applicant has made cldasut
LNS’s conduct...] and it could be argued that he ocann
complain if the true position is exposed. Howewss tourt
has to have regard not only to [LNS’s] Art 8 riglust also
those of [the other person] and [the interestedqres], and it
is submitted that it would be an unduly heavy pfimethem
to pay to the end of correcting any false publiagm that the
applicant may have cultivated. In addition, the jioa for
the court is not so much whether there is a contoas
contradiction between the position ... which wasestait the
time and that which prevails now, but whether prasi
claims that were false and misleading at the tinherwthey
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were madé

61. Mr Spearman reminds me, and | accept, that inioglato misuse of private
information, there is a conflict between rights endrt 8 and 10, and | must follow
the course set out iRe S (A Child) (Identification: Restriction on Pighltion)
[2004] UKHLA47; [2005] 1 AC 593. That case concertieel reporting of a trial of a
parent charged with murder of a son. Lord Steyd ag[17]:

“First, neither article has as suphecedence over the other.
Secondly, where the values under the two articles ia
conflict, an intense focus on the comparative intgure of
the specific rights being claimed in the individuzdse is
necessary. Thirdly, the justifications for intenfg with or
restricting each right must be taken into accoufinally, the
proportionality test must be applied to each. ¢avenience

| will call this the ultimate balancing tést

62. | also have in mind that there is a public inten@shaming individuals in some
circumstances. For example, in relation to a repbs trial, in the same case Lord
Steyn said at para 34:

".....it is important to bear in mind that from a repaper's
point of view a report of a sensational trial witth@evealing
the identity of the defendant would be a very much
disembodied trial. If the newspapers choose notdotest
such an injunction, they are less likely to giverpmence to
reports of the trial. Certainly, readers will besdeinterested
and editors will act accordingly. Informed debatkowt
criminal justice will suffer.”

63. Similar statements have been madénime BBC[2009] UKHL 34; [2009] 3 WLR
142 para 25-26 (also a case about reporting ofirainproceedings) by Lord Hope
of Craighead and 65-66 by Lord Brown of Eaton-urdeywood. Lord Hope said:

“25. Lord Pannick suggested it would be open toBBE€ to
raise the issue of general interest without memiprD's
name or in any other way disclosing his identityt B think
that Mr Millar was right when he said that the BBGould
not be required to restrict the scope of their progne in this
way. The freedom of the press to exercise its awlgment in
the presentation of journalistic material has besphasised
by the Strasbourg court. InJersild v Denmark (1994) 19
EHRR 1, the court said, at para 31, that it wasfoott, nor
for the national courts for that matter, to substittheir own
views for those of the press as to what techniduemmorting
should be adopted by journalists. It recalled tadicle 10
protects not only the substance of the ideas aral th
information expressed but also the form in whickytlare
conveyed. In essence article 10 leaves it for jalists to
decide what details it is necessary to reproducerisure
credibility: seeFressoz and Roire v Franc€l999) 31 EHRR
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64.

65.

66.

67.

68.

28, para 54. So the BBC are entitled to say thatgtestion
whether D's identity needs to be disclosed to gregght to
the message that the programme is intended to gasvier
them to judge. As Lord Hoffmann said i@ampbell v MGN
Ltd [2004] 2 AC 457, para 59, judges are not newspape
editors. They are not broadcasting editors eithbe issue as

to where the balance is to be struck between thepeting
rights must be approached on this basis.

26. Will the revealing of D's identity in connegtiovith the
proposed programme pursue a legitimate aim? | wanver
that question in the affirmative.”

Lord Brown said at [66] that the short answer toR&innick’s submission was to be
found in para 34 of Lord Steyn's speecinime S (A Child)2005] 1 AC:

“such a programme would indeed be ‘very much
disembodied’ and have a substantially lesser imppon its
audience”.

As | indicated in my summary of the evidence, thiglence of the existence of such
a threat is limited to one reference to unspecifiadtographs on 18 or 19 January,
and to an inference from the interest of the medthe story. That is not enough for
me to be satisfied that there is a real threatubliph photographs or details in
respect of which LNS has a reasonable expectafipnvacy.

The court is being asked by LNS to have regarché Art 8 rights of the other
person and the interested persons. Respect fodigmty and autonomy of the
individuals concerned requires that, if practicakiey should speak for themselves.
There is no suggestion that the first interestedsqre is unwell or otherwise
abnormally susceptible, or not in a position to radd this matter. If it is not
practicable or just that the other person or anyelse should not give evidence
personally, the court should know why. The evidedoes include a statement that
LNS has not told one of the interested personstabeuRelationship. That is not the
same as saying that person does not know about. nod find it credible that
rumours that have circulated as widely as the rusauthis case are said to have
circulated have not yet reached the ears of at thadirst interested person. If they
have not yet got that far, they surely will do vepon.

As to any other interested person, in my view LN$ot well placed to represent
their interests. LNS lacks the necessary indepaseendo that. It is relevant to this,
and to other aspects of this case, that | infer tING enjoys the very large earnings
which comparable sporting professionals are welbvkm to enjoy. Financial
constraints cannot be invoked to justify omitting thke any steps that justice
requires should be taken.

| accept that LNS has shown a real threat exispgibdish information about the fact
of the Relationship, and no doubt some unspeciietails. But | am not satisfied
that LNS is likely to succeed in establishing tipaiblication of the fact of the
Relationship (and possibly some relatively unintresdetails), should not be
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69.

70.

71.

allowed.

As to any threat to publish intrusive details oé tRelationship, or photographs
relating to the Relationship, | am not satisfiedttthere is a real threat. But if there
were, then that seems to me to be a different lefvepeech from disclosing the fact
of the Relationship and details which are at a level of intrusiveness. If there
were a threat to publish any intrusive details led Relationship, or photographs
relating to the Relationship, then | would be $etsthat LNS would be likely to
establish at trial that publication shouldt be allowed to that extent.

There is a further reason why | am unable to besfsat that LNS is likely to
establish that publication should not be allowetisTeason relates to an uncertainty
in the law of misuse of private information (andr fthat matter the law of
confidence). The uncertainty is the extent to whithat all, the belief of a person
threatening to make a publication in the mediaelevant on the issue of public
interest.

Eady J referred to this point iNosley v News Group Newspapers I[RD08]
EWHC 1777 (QB); [2008] EMLR 679 (the trial of a icta about a report of
clandestine sado-masochistic activities). He said:

“135 As the law stands, it seems clear that ibrstiie court to
decide whether a particular publication was in thelic
interest. This may require further explanationisltimportant
to have in mind that some authorities (here anStrasbourg)
have in recent years placed emphasis on the naedke due
allowance for editorial judgment and also for a evid
discretion so far as taste and modes of expresaren
concerned: see e.glameel (Mohammed) v Wall Street
Journal Sprl[2007] 1 AC 359 at [31]-[33] in the context of
privilege in the law of defamation, where Lord Bivagn made
these observations:

"31 The necessary precondition of reliance on gadli
privilege in this context is that the matter pulbid should be
one of public interest. In the present case thgestimatter of
the article complained of was of undoubted pubtiterest.
But that is not always, perhaps not usually, scal$ been
repeatedly and rightly said that what engages nterast of
the public may not be material which engages thblipu
interest.

32 Qualified privilege as a live issue only arisgkere a
statement is defamatory and untrue. It was indbrgext, and
assuming the matter to be one of public interdst tord
Nicholls proposed [ifReynolds v Times Newspapers]L&d p
202, a test of responsible journalism, a test repoka
in Bonnickv Morris [2003] 1 AC 300, 309. The rationale of
this test is, as | understand, that there is ng ttupublish and
the public have no interest to read material whtble
publisher has not taken reasonable steps to vekgylLord
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73.

Hobhouse observed with characteristic pungencyy a88,
'‘No public interest is served by publishing or conmicating
misinformation.' But the publisher is protectedh& has taken
such steps as a responsible journalist would tekeyt and
ensure that what is published is accurate and dit f
publication.

33 Lord Nicholls, at p 205, listed certain mattetsich might
be taken into account in deciding whether the tekt
responsible journalism was satisfied. He intendeese as
pointers which might be more or less indicativggeteding on
the circumstances of a particular case, and rietllsure, as a
series of hurdles to be negotiated by a publistedorb he
could successfully rely on qualified privilege. doNicholls
recognised, at pp 202-203, inevitably as | thihlattit had to
be a body other than the publisher, namely thetcauhrich
decided whether a publication was protected by ifigehl
privilege. But this does not mean that the editadiecisions
and judgments made at the time, without the knogdedf
falsity which is a benefit of hindsight, are irredet. Weight
should ordinarily be given to the professional jondmt of an
editor or journalist in the absence of some indicathat it
was made in a casual, cavalier, slipshod or caeesner."”

Also relevant to an argument that the belief of fihv@nalist may be relevant to a
defence are the PCC Code (Public Interest, paen@®) where the Data Protection
Act might apply, to s32(1)(b) and 55(2)(d). Thegsge in s.32 reads:

“Personal data which are processed only for theciape
purposes [journalism, literature and art] are exefrgm any
provision to which the subsection relates if ... (b¢ data
controller reasonably believes that, having regangarticular
to the special importance of the public interestraedom of
expression, publication would be in the public iag, and (c)
the data controller reasonably believes that, ih the
circumstances, compliance with that provision ompatible
with the special purposes”.

The Data Protection Act might well apply to a neasgr publication, and in
particular to an online publication. If that Actddapply, it would be anomalous if
the public interest defence under s.32 required cit to have regard to the
reasonable belief of the journalist, but that taene defence under the general law
did not. I cannot decide that any reasonable behethe part of a journalist or editor
would be irrelevant without hearing argument foattiproposition, if it is to be
advanced.

DEFAMATION
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74.

75.

76.

77.

78.

79.

80.

| raised with Mr Spearman whether the facts LN&sebn in this case should not
be regarded as constituting a cause of action fanusgion. InLetang v Cooper
[1965] 1 QB 232 Diplock L.J. stated a well knowrdanuch followed dictum:

"A cause of action is simply a factual situatioe #xistence
of which entitles one person to obtain from the rtau
remedy against another person”.

A libel or slander is commonly defined as the pedtion in permanent or spoken
form (as the case may be) of words referring todla@nant that would tend to
lower the claimant in the estimation of right thimlx people generally.

As | have already indicated, although the wordsciwhihe NGN, and/or other
media, are allegedly threatening to publish areysbknown, it is very likely that
there will be an arguable case that they are defaman that sense.

Of course, LNS would not choose to sue in defamabiecause Mr Spearman
recognises that any person or media intending bdighuthis story is likely to do
so in words for which he will be able to say thathas a defence in law, under
one or other of the defences available in defamatifboso, applying the rule in
Bonnard v Perrymamo interim injunction could be granted.

The relationship between defamation and the newsead action of misuse of
private information is not yet clear. Breach ohfidence was also a developing
cause of action in and from the 1970s. Some renfake been made, in cases in
confidence and in conspiracy, about the relatigndletween those causes of
action and defamation.

Mr Spearman submits that the substantive law adrdation has also come under
challenge on the grounds that none of the defeimcdsfamation appear to allow
for the ultimate balancing test. If the defencessablished, no regard is paid to
the impact of publication on the reputation of ti@mant. He cites Clayton and
Tomlinson on the Law of Human Right$®Edn at §12.19, where the editors say
that the English courts have effectively avoidedaging directly with the extent
to which

“the tort of defamation — which has developed tketa
account of Article 10 rights of defendants - mayvritave
to be further adapted to take into account thechti8
rights of claimants”.

A challenge to the defence of absolute privilegerat basis failed in Strasbourg:
A v United Kingdon{Application 35373/97) (2002) 36 EHRR 917 [88]0H]. |
accept that it might be argued that a similar e@maglé in respect of the defences of
justification, fair comment, and qualified priviegcould also be mounted. The
point in relation to Justification is that the ded@nt is free to say anything that is
true, however harmful or distressing even if thisr@o public interest or public
benefit. See Lord Denning MR’s statementraser v Evang1969] 1 QB 349,
360-1, and the citation by Lord Nichols from Litdkde J, set out below. But | note
that the harshness of this rule has been tempgréuelrecent development of the
law against harassment. Reputation is an Art 8tri§lo the argument is that

20



81.

82.

83.

English law requires reform along the lines of whats recommended by The
Select Committee of the House of Lords on the La®efamation in 1843. The
Committee recommended that the defendant who pleatiEcation should also
have to establish “it was for the benefit of thencounity that the words should be
spoken”. Or there is the model of French law, whiek imported from Arts 8 and
10 the concepts of legitimate aim and proportidpaln the case of a defence of
justification, the reputation of a successful claimnhcan be vindicated by an award
of damages if the words are not true. In the cdsa successful defence of
common law and statutory qualified privilege, airdant has no means of
vindicating his reputation at all. It is not jusiat damages are not an adequate
remedy: there is no remedy in damages and no agcliarof falsity.

| mention this point at this stage, because | adregsing the substantive law. The
main challenge to the HRA compatibility of the lak defamation has been in
relation to the rule ilBonnard v Perrymain interim applications, which | address
below. But the criticisms that are made of thatr@nd which were made
unsuccessfully irsreene v Associat@@re ones which logically relate also to the
substantive law. However, as Mr Spearman rightlgepted, a judge at first
instance is bound by existing authority. So | masgly the law of defamation as
it is.

In Reynolds v Times Newspapers [2001] 2 AC 127 at p192 Lord Nicholls said:

“... as Littledale J said iM'Pherson v Daniel$1829) 10 B
& C 263, 272, "the law will not permit a man to oser
damages in respect of an injury to a character hwiie
does not, or ought not, to possess". Truth, is mptete
defence. If the defendant proves the substantigh wf the
words complained of, he thereby establishes thendef of
justification. With the minor exception of proceegs to
which the Rehabilitation of Offenders Act 1974 apg|
this defence is of universal application in civibpeedings.
It avails a defendant even if he was acting splitefu

In Fraser Lord Denning MR said this in relation to interimjunctions at pp360-1,
but it applies as much to a trial:

“The court will not restrain the publication of amticle,
even though it is defamatory, when the defendays s&
intends to justify it or to make fair comment omatter of
public interest.... The reason sometimes giverh& the
defences of justification and fair comment aretfae jury,
which is the constitutional tribunal, and not fojudge. But
a better reason is the importance in the publierest that
the truth should out. As the court said in thaecas

"The right of free speech is one which it is foe thublic
interest that individuals should possess, and,eddé¢hat
they should exercise without impediment, so longnas
wrongful act is done."”
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There is no wrong done if it is true, or if it @if comment
on a matter of public interest. The court will mejudice
the issue by granting an injunction in advance of
publication”.

84. Lord Denning went on to say at p362:

"It was said: Seeing that no injunction should benged in
respect of the defamatory aspect of the artidkewise no
injunction should be granted in respect of the dhmeaf
confidence. The plaintiff should not be able to idvthe
salutary rule of law in libel by framing the casebreach of
confidence. Reliance was placed ®m v. H. J. Heinz Co.
Ltd. 1 do not think it necessary to rule on this pdoday. |
can well see that there may be cases where it woeld
wrong to grant an injunction on breach of confidemten
it would not be granted on libel: but | can equallgll see
that there are some cases of breach of confidehazhware
defamatory, where the court might intervene, eveugh
the defendant says he intends to justify."

85. In Gulf Oil (GB) Ltd v Pagg1987] Ch 327 the Court of Appeal granted an
injunction in conspiracy to restrain the publicatiof words that were true. After
citing the first of the passages frdfraser set out above, Parker LJ said at p333:

“It is true that there is no wrong done if whapisblished is
true provided that it is not published in pursuamdea
combination and even if it is, there is still noowg unless
the sole or dominant purpose of the combination and
publication is to injure the plaintiff. If, howevethere is
both combination and purpose or dominant purpose to
injure, thereis a wrong done. When a plaintiff sues in
conspiracy there is, therefore, a potential wrovendf it is
admitted, as it is in the present case, that theigation is
true and thus that there is no question of a catigetion in
defamation. In such a case the court can, and irview
should, proceed on the same principles as it woulthe
case of any other tort.

... I have no doubt that the court would scrutinisthwhe
greatest care any case where a cause of actiangpicacy
was joined to a cause of action in defamation aodlgv
require to be satisfied that such joinder was netety an
attempt to circumvent the rule in defamation”.

86. At p 334 Ralph Gibson LJ said:

“Although that principle, which is applied in defation

cases, is not directly applicable in its terms twase where
the basis of claim is conspiracy to inflict deliar damage
without any just cause, nevertheless it seems tthatethat
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principle, namely the individual and the publicergst in

the right of free speech, is a matter of great irgrxe in

the consideration of the question whether in ther@ge of

the court's discretion an interlocutory injunctisimould be
made and, if yes, what should be the extent of any
restriction upon publication of any statement pegdrial.”

87.  Browne-Wilkinson LJ agreed with both judgments.

88. It appears to me, in particular from the judgen@Ralph Gibson LJ, that it is a
matter for the court to decide whether the prirecipl free speech prevails or not,
and that it does not depend solely upon the chaiicbe claimant as to his cause
of action.

89. There have been a number of other references tpadingin the interval, and in a
number of cases injunctions have been refusedistb#sis, where the claim was
brought in some cause of action other than defamatxamples are given in
Duncan & Neill on Defamation (Bed) in the footnotes to para 24.10. The most
recent observations of the Court of Appeal on thiént are to be found in
McKennitt v Astj2006] EWCA Civ 1714, [2008] QB 73. At [79] Buxtdw said:

“If it could be shown that a claim in breach of tidence
was brought where the nub of the case was a coméi
the falsity of the allegations, and that that wasedin order
to avoid the rules of the tort of defamation, tlodmections
could be raised in terms of abuse of process.”

90. The reference to falsity in that passage is becalseclaimant in that case
contested the truth of the book’s allegations. Pplét would have had more
force, not less, if the claimant admitted the troththe allegations, and was
attempting to protect an undeserved reputationebypurse to the cause of action
in misuse of private information, at least whereréhwas a public interest in her
not doing so.

91. Mr Spearman relied on the following passages fromjudgment of Longmore
LJ, who had expressed his entire agreement withidBulxJ at [83]:

“85. ... It was then said that there was no righpi¥acy in
relation to false statements, in respect of whiwh tort of
defamation was, in any event, available.

86 This argument, in my judgment, is untenablee Th
guestion in a case of misuse of private informatisn
whether the information is private not whethersittiue or
false. The truth or falsity of the information is arelevant
inquiry in deciding whether the information is eied to be
protected and judges should be chary of becomidg- si
tracked into that irrelevant inquiry”.

92.  Mr Spearman submits that:

23



93.

94.

95.

96.

“In light of the latter decision, claimants havesheable to
sidestep the problems which might otherwise beegntesl
by the Rule [inBonnard v Perrymanby bringing (and
seeking interim injunctions in) claims for misudepavate
information in respect of allegations which concprivate
or personal activities even if they also adversatfect
rights of reputation, contending that, in that eomt the
truth or falsity of the allegations is irrelevardee, for
example WER v REW2009] EMLR 304. As in the case of
claims brought in reliance on other causes of adsoch as
under the Protection of Harassment Act 1997: Gatdey
[on Libel and Slander ied], §27.17 and the cases there
cited) this is an entirely legitimate tactic, prded that the
claim is brought genuinely and not merely to cireemt
the Rule”.

| accept that submission in so far as it relateshaobassment: it is entirely
consistent withGulf Oil. But | do not accept that the court McKennitt was
overruling earlier decisions of that court, or uhiguishing the decisions of the
House of Lords, made in cases which were not mfern the judgments in
McKennitt

| do not read Longmore LJ as saying anything dgiférfrom what the court had
said inGulf Oil. He did not address his own remarks to an atteémpircumvent
or avoid the rule in defamation.

On the evidence available to me now, | have reatirediew that it is likely that
the nub of LNS’s complaint in this case is the gctibn of reputation, and not of
any other aspect of LNS’s private life. | note timathe evidence the most LNS is
said to have expressed is “grave concern over dssilplity of intrusion into
[LNS’s] private life”. There is no mention of angrsonal distress. As to personal
attributes, LNS appears to have a very robust patdyp, as one might expect of a
leading professional sportsman. It does not se&ealylito me that the concern
expressed on [LNS’s] behalf for the private livestloe other person and the
interested persons is altruistic. This claim issesially a business matter for LNS.
That is why the assembling of the evidence has Ipeg¢nnto the hands of the
business partners and not of the solicitors. Ms@me view is that the real basis
for the concern of LNS is likely to be the impattoy adverse publicity upon the
business of earning sponsorship and similar income.

Before leaving the topic of defamation, | note thas only in limited classes of
cases that the law of privacy gives rise to an lapewith the law of defamation.
In broad terms the cases may be considered irast feur different groups. The
first group of cases, where there is no overlaghisre the information cannot be
said to be defamatory (eDouglas v Hello! and Murray). It is the law of
confidence, privacy and harassment that are liteetyovern such cases. There is a
second group of cases where there is an overlapyibere it is unlikely that it
could be said that protection of reputation isrine of the claim. These are cases
where the information would in the past have besmd 0 be defamatory even
though it related to matters which were involuntagydisease. There was always
a difficulty in fitting such cases into defamatidsyt it was done because of the
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absence of any alternative cause of action. Theeethird group of cases where
there is an overlap, but no inconsistentlgese are cases where the information
relates to conduct which is voluntary, and alletgete seriously unlawful, even if
it is personal (eg sexual or financial). The claiia unlikely to succeed whether
at an interim application or (if the allegationpioved) at trial, whether under the
law of defamation or the law of privacy. The foudgtoup of cases, where it may
make a difference which law governs, is where tiiermation relates to conduct
which is voluntary, discreditable, and personal ¢egual or financial) but not
unlawful (or not seriously so). In defamation,hietdefendant can prove one of the
libel defences, he will not have to establish anplig interest (except in the case
of Reynoldsrivilege, where the law does require considenatibthe seriousness
of the allegation, including from the point of viesf/the claimant). But if it is the
claimant’s choice alone that determines that thg oause of action which the
court may take into account is misuse of privatermation, then the defendant
cannot succeed unless he establishes that it ceovitesr the public interest
exception (or, perhaps, that he believes thatritesowithin that exception)

THE SOCIAL UTILITY OF THE THREATENED SPEECH

97.

98.

99.

100.

101.

Mr Spearman submits that the level of social ytibf the threatened speech is
very low. He refers to the area of private lifentbich it relates, and to the fact it
is not suggested that there has been any unlawfivita by LNS. He cites at
length from Eady J’'s decision Mosley[124]-[134]. | accepted that there could
be details and photographs which | could withoutendecide were of no social
utility. But | have not found that there is a thréa publish such material. So this
section relates to publication of the fact of thedd®onship.

It is of course one of the essential features effotection of private life, and Art
8 in particular, that it enables people to liveefyeaccording to their own choices.
Art 8 even promotes freedom of speech, as welff @gmduct, since much speech
can only be conducted freely if the parties arprinate.

Mr Spearman appeared to me to be submitting thatlwd of one person in
private must be unlawful, before another persorukhbe permitted to criticise it
in public. Otherwise the speech is not capable asitrdouting to a debate in a
democratic society. Therefore | should attributélelivalue to the threatened
speech in the present case when considering tlaadembetween Art 8 and Art
10.

If that is what Mr Spearman is submitting, | do aotept that the law has reached
that point, or that Eady J was saying that it had.l read the passages Mr
Spearman cited to me, Eady J was primarily dirgchis attention to the excesses
of the defendant in that case. This appears framuée of the words “hound” and
“carte blanche” ([127], [128]). IiX v PersondJnknown [25] Eady J gave as
examples of a public interest speech “for the psepof revealing (say) criminal
misconduct or antisocial behaviour’. And Mosley Eady J was giving a
judgment after hearing submissions from the defethda

It is not for the judge to express personal viewssach matters, still less to
impose whatever personal views he might have. iBhaot the issue. The issue is
what the judge should prohibit one person fromrsgayublicly about another. If
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102.

103.

104.

the judge is not permitted to hear from the othde,sthere is a danger that by
default he will give more weight than he would wishthe views of the applicant
or himself.

By not giving notice, the applicant has deprived ehéhe opportunity to hear the
case for the other side, including as to the sadisity of whatever it is that the
media might be threatening to say about the appqlida Francome v Mirror
Group Newspapers L{fd1984] 1 WLR 892, at p 989 Sir John Donaldson MR (
he then was) said:

“The "media," to use a term which comprises notydhke
newspapers, but also television and radio, aresaangial
foundation of any democracy. In exposing crime,i-ant
social behaviour and hypocrisy and in campaigniog f
reform and propagating the view of minorities, they
perform an invaluable function.”

This expresses part of the reason why | am nottalfierm a view on the material
before me as to the social utility of the speedt thight be in question here, and
why that must be left to argument, if the applioatfor an injunction to restrain
the threatened speech is opposed.

There is much public debate as to what conduct is oot socially harmful. Not
all conduct that is socially harmful is unlawfuhdathere is often said to be much
inconsistency in the law. For example, some comaterd contrast the law on
consumption of alcohol with that on other intoxingt substances. The fact that
conduct is private and lawful is not, of itself,nctusive of the question whether
or not it is in the public interest that it be discaged. There is no suggestion that
the conduct in question in the present case owghé tunlawful, or that any editor
would ever suggest that it should be. But in agllsociety there will be some
who would suggest that it ought to be discouradéat is why sponsors may be
sensitive to the public image of those sportspersehom they pay to promote
their products. Freedom to live as one choosesnes a@f the most valuable
freedoms. But so is the freedom to criticise (withihe limits of the law) the
conduct of other members of society as being dgdiarmful, or wrong. Both the
law, and what are, and are not, acceptable stamd#rébwful behaviour have
changed very considerably over the years, partiguia the last half century or
so. During that time these changes (or, as mangleewould say, this progress)
have been achieved as a result of public discussidrcriticism of those engaged
in what were, at the time, lawful activities. Th@aern concept of public opinion
emerged with the production of relatively cheap sgapers in the seventeenth
century. Before that there was no medium througithvpublic debate could be
conducted. It is as a result of public discussiod debate, that public opinion
develops. Recent examples in the financial fieldlude insider dealing and
dealing in works of art which have been acquiredfudly but in debateable
circumstances (eg taken indiscriminately but lalyftdrom sites of archaeological
interest). Examples in the field of personal bebaviinclude some of the new
offences created by the Sexual Offences Act 2008,the increased protection
given to employees, both financially and in ternispavacy and harassment.
Exploitation of weaker persons by those who ardéericand more powerful
commonly occurs in private places, including witlfamilies. Those who are
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105.

exploited do not always protest, or welcome protagtoutsiders. They may
believe that they have more to fear than to hope fthe outcome of a protest.

| emphasise that | have expressed no view of tleelsatility of the speech in
guestion here, because | have heard no argumemt &y opponent of the
injunction sought.

OPEN JUSTICE

106.

107.

108.

Open justice is one of the oldest principles of liEmglaw, going back to before
Magna Carta. It is now set out in CPR39, and in &rtin terms which it is
unnecessary to repeat here.Rnv Legal Aid Board ex p Kaim Todnd999] 1
QB 966 Lord Woolf MR gave reasons for open jusitp 977:

“The need to be vigilant arises from the naturaldency
for the general principle to be eroded and for pkoes to
grow by accretion as the exceptions are appliedrialogy

to existing cases. This is the reason it is so manb not to
forget why proceedings are required to be subjetdettie
full glare of a public hearing. It is necessary dese the
public nature of proceedings deters inappropriatealiour
on the part of the court. It also maintains the lioig
confidence in the administration of justice. It bles the
public to know that justice is being administered
impartially. It can result in evidence becoming italde
which would not become available if the proceedinwgse
conducted behind closed doors or with one or morde
parties' or witnesses' identity concealed. It makes
uninformed and inaccurate comment about the pracged
less likely. If secrecy is restricted to those aitlons where
justice would be frustrated if the cloak of anontyms not
provided, this reduces the risk of the sanctioc@itempt
having to be invoked, with the expense and thefertence
with the administration of justice which this cawvolve.”

The opening words of that citation are particulabt here, because it seems that
claimants’ advisers have come under the imprestfiah extensive derogations
from open justice should be routine in claims fasuse of private information.

There is of course an obvious difficulty in at theme time complying with the
principle of open justice and giving an effectiemedy for threatened misuse of
private information. But as was statedRe $ there is no presumptive priority
between ECHR rights. That applies as much to tessi@tween Art 6 and Art 8
as it does to tensions between Art 8 and Art 10.8Atoes not have a presumptive
priority over Art 6 and open justice. Each derogiatirom Art 6 and open justice
must be justified on the particular facts of theezan accordance with the intense
scrutiny required. And it is not just open justtbat is in issue: it is the right of a
person affected by a court order, in particulagsgpondent, to be heard before the
order is made. Apart from HRA s.12, that requiremeiset out twice in the CPR,
once in CPR 25.3(1), (3), cited above, and agalDRRR PD 25 para 4.3(3):
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“(3) except in cases where secrecy is essentakpiplicant
should take steps to notify the respondent infolynatl the
application”.

109. Secrecy may be essential in the case of a respowdhen if tipped off, is likely to
defeat the purposes of an application by publistigmaterial before he can be
shown to have had notice of the injunction, or befib can be granted. It is less
easy to show the need for such secrecy where theompdargeted by the
application is a national newspaper. There may Ineed to work out ways to
address the problems which arise in such casesgibimng privacy claimants
comprehensive derogations from Art 6 and Art 1(hcarte the answer.

THE OMISSION TO GIVE NOTICE

110. The fact that no notice of this application hasrbgeren means that no one but
the applicant knows what occurred last Friday, by Wwdid what | have done. All
the factors mentioned by Lord Woolf are relevanthis case.

111. Mr Spearman submitted that “there are compellirapoas why the respondent
should not be notified” in this case. He submitst thecause there is no present
means of identifying and so serving the Responttentequirement is satisfied.

112. However, he rightly drew to my attention that tlesition is not as simple as that.
Eady J has considered this poinXiv Persons Unknowite said at [18]:

“18 It is not for me to lay down practice directgrbut

what | can say is that a proper considerationtierArticle

10 rights of media publishers, and indeed theintsginder
Article 6 as well, would require that where a ldrg intends
to serve a prohibitory injunction upon one or mofe¢hem,

in reliance on theSpycatcherprinciple, those individual
publishers should be given a realistic opporturidybe

heard on the appropriateness or otherwise of grgrthe

injunction, and upon the scope of its terms.

19 The point of principle for which Mr Caldecottrdends

[l interpolate that Mr Caldecott was acting for oofethe

media defendants] can be encapsulated in the tefrtise

draft placed before the court for this hearing, alhi
obviously mirrors closely the provisions containéd

section 12 of the Human Rights:

‘A claimant, who applies for an interim order rasimg a
defendant from publishing allegedly private or ¢dential
information, should give advance notice of the mapion
and of the injunctive relief sought to any non-paon
whom the claimant intends to serve the order s dsnd
that party by application of the Spycatchainciple ...
unless:
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113.

114.

115.

116.

(a) The claimant has no reason to believe thahtmeparty
has or may have an existing specific interest enadttcome
of the application; or

(b) The claimant is unable to notify the non-panving
taken all practicable steps to do so; or

(c) There are compelling reasons why the non-pstrbuld
not be notified”

The first reason advanced for not notifying anyohéhe application is that LNS
“does not know of any media organisation which haspecific interest in the
story”.

| cannot accept that explanation. The evidence stitbat NGN were intending to
publish a story about LNS on the Sunday. It is $shat LNS did not know what
the story would be about. Mr Spearman submitsith#tese circumstances LNS
had no reason to believe that NGN had an exispegiSc interest in the outcome
of the application. In my judgment the interest tN&N did show in publishing a
story meant that they should have been given nofikey have in fact confirmed
their interest in the outcome of the applicationdmynmunicating subsequently
with my clerk. | presume that this followed notioé my order being given to
NGN very shortly after | had made the order lasd&y. And while | was
considering my judgment NGN gave notice of an ayapion to vary or discharge
the order | had made. That was listed this morningthe event it was not
pursued, pending the handing down of this judgment.

| have also received a communication from The GaardGillian Phillips is
Director of Editorial Legal Services to GuardianwéeMedia Ltd. She wrote to
the solicitors to LNS on 25 January. She wrote tiwdice was given to them on
the Friday evening. The applicant’s advisers arg egperienced in this field, and
they would have anticipated what the letter saymmely that this “is not
necessarily a matter that GNM would have any paldicinterest in reporting”.
But they gave notice to GNM, and GNM are well knotenhave an interest in
reporting on matters relating to the administratidrjustice. The letter raises in
detail points which Mr Spearman had drawn to mgrdibn, and which | would in
any event have addressed in this judgment. Buether illustrates the importance
of open justice in a case such as the presentAmethe care and thoroughness
with which the letter is drafted would have beergadat assistance to the court, if
the authorities referred to had not already beud¢d by Mr Spearman.

What the letter adds is what | take to be a refereto the experience of that
newspaper, namely that there have been a numlagpdtations for orders which
have been granted with the substantial derogafimms the rules sought in this
case. Gillian Phillips writes:

“It appears to me that this latest order is symgtienof a
trend whereby this sort of order is (1) sought @agfai
persons unknown by which | deduce that no one weasch
in opposition to the injunction request. No advanoéice
was given to the media; (2) immediately servedhanlégal
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117.

118.

119.

120.

departments of the national media, who are notndizfiets
to the action; (3) dispenses with any obligationsave
evidence in support; (4) protects an anonymousnelat”.

In their letter in reply, solicitors for the apmiat set out at some length the
“compelling reasons” for not have given notice.d wot recite them here. The
reasons are generic to the type of claim, and petiSc to any fact of this case.
They are largely discussed in this judgment. Ties: applicant’s dilemma: if he
gives notice to the media he reveals the very médion which he is seeking to
keep secret, none, or only some, of which may diré&& known to the newspaper
to which notice is given, and he confirms as falsatymay be already known only
as rumour. (I observe that the dilemma may noteamsall privacy cases, for
example in cases such Burray). The letter proposes what might be a way
forward. In response to The Guardian’s requestsight of the evidence, the
solicitors ask for undertakings that the informatibe kept secure and not
disclosed.

The second reason Mr Spearman advanced for natggivotice was based on
what Sir Charles Gray said WER v REW2009] EWHC 1029 (QB)[2009]
EML:R 17, 304. At [18] Sir Charles Gray referredEady J’s judgement iX v
Persons Unknowrat [19] and said:

“I can well understand why Mr Partington read thoseds
of EadyJ as in effect obliging a claimant suchtlas
present claimant to notify in advance all those imed
defendants intended to be served with the injunctio
However, | have been provided today with informatimy
Mr Spearman about the factsXf Persons unknowws is
apparent from its title, it was a case where tteen@nts
themselves were unaware of the identity of theviddial
defendants whom they sued. As | understand it, the
claimants limited their notification of the applitan to
non-parties to third-party to a selected number \iad
shown some interest in the story. In those circantss, it
appears to me (and | hope | do not misapprehend thba
judge said) that Eady J cannot have been conteimgplah
obligation being imposed on individual claimantfiomay
be of limited means, to arrange through their leghlisers
to serve what might be a substantial body of evdideim a
large number of media non-parties. It seems tohaethe
obligation to serve them must, as a matter of comssmse
and economy, be confined to those media organisatio
whom the claimant has reason to believe have disglan
interest in publishing the story which the claimast
seeking to injunct.”

But LNS is not of limited means, and in any evehave held that on the evidence
before me NGN had shown a sufficient interest.

Mr Partington is the solicitor to Mirror Group, vahi is another publisher who
might be expected to have an interest in this st@ltiiough there is no evidence
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that they did. However, pursuant to his duty to toert Mr Spearman has put
before me a letter written by Mr Partington, andiradsed to the applicant’s
solicitors on 9 December 2009. So it does not eedgiecifically to this case. The
letter enclosed a copy of the judgment | had régdr@nded down irfG and G v
Wikimedia Foundation Ind2009] EWHC 3148 (QB). Mr Partington draws
attention to a number of paragraphs of that judgmele requests that the
solicitors who now act for LNS draw the judgmenthe attention of any judge to
whom they might in future make an application forigunction. He writes that in
the event that Mirror Group is given notice aftee event that an order has been
made, Mirror Group wishes to be provided, togethih the notice, with a full
note of what was said at the application. And Mir@roup requests that if the
applicant’s solicitors apply for derogation from RERPD 25 para 9, then the
solicitors should draw the attention of the judgeMirror Group’s letter. Mr
Spearman did as Mr Partington asked. | make no carhnmere on Mr
Partington’s interpretation of that judgment.

THE TEST OF LIKELIHOOD

121.

122.

In referring above to what | find likely or unlikel have had in mind the passage
cited by Mr Spearman fror@ream Holdings Ltd v Banerjg2004] UKHL 44;
[2005] 1 AC 253 [22]. Lord Nichols said:

“There can be no single, rigid standard governidlg a
applications for interim restraint orders. Rathen its
proper construction the effect of section 12(3Yhat the
court is not to make an interim restraint orderessl
satisfied the applicant's prospects of successeatrial are
sufficiently favourable to justify such an orderrge made

in the particular circumstances of the casks to what
degree of likelihood makes the prospects of success
"sufficiently favourable”, the general approach dbobe
that courts will be exceedingly slow to make interi
restraint orders where the applicant has not sadishe
court he will probably ("more likely than not") steed at
the trial. In general, that should be the threshalu
applicant must cross before the court embarks ercesing

its discretion, duly taking into account the releva
jurisprudence on article 10 and any countervailing
Convention rights. But there will be cases wheresit
necessary for a court to depart from this gengoptaach
and a lesser degree of likelihood will suffice as a
prerequisite. Circumstances where this may be slude
those mentioned above: where the potential adverse
consequences of disclosure are particularly graveshere

a short-lived injunction is needed to enable thertcto hear
and give proper consideration to an applicationifiterim
relief pending the trial or any relevant appealthfiasis by
Mr Spearman).

In granting the limited order on Friday | applidtetlow threshold referred to in
the last sentence. In reaching my decisions seihaiiis judgment | am applying
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the general approach: whether the applicant is rikety than not to succeed at
trial.

DEFAMATION AND THE RULE IN BONNARD v PERRYMAN

123.

Having decided that the nub of this applicatioraigesire to protect what is in
substance reputation, it follows that in accordawde Bonnard v Perrymamo
injunction should be granted. | do not know whatdgany newspaper threatens
to publish. But it is likely that whatever is puiied, the editors will choose words
that they will contend are capable of being defendeaccordance with the law of
defamation.

IF THE PRIVACY RULE APPLIES

124.

125.

126.

127.

128.

129.

If I am wrong about that, | turn to consider whathiould do on the footing that
this is in substance a claim for misuse of privatermation.

| have already concluded that | cannot decide $hi2(3) is satisfied (“likely to
establish that publication should not be allowedtgying regard to the potential
defence of public interest. It follows from thatathno injunction should be
granted.

But if | am wrong about that, | must consider wihatould do as a matter of
discretion.

This is not a case where, on the evidence before thee potential adverse
consequences are particularly grave. On the evaencluding the attachments to
the exhibit, 1 do not think it likely that LNS regis as particularly sensitive
information of the kind that is sought to be pri¢elc As Eady J has observed in
Mosley [26], different people have different views on teed of conduct. But
since the attributes of the applicant are amonystrélevant circumstances, the
less sensitive the information is considered byapplicant to be, and the more
robust the personality of the applicant, and théewihe information has already
spread in the world in which the applicant livesl avorks, the less the court may
find a need to interfere with the freedom of expi@s of others by means of an
injunction. The test includes proportionality. Dagga may be an adequate
remedy in some cases, if not in all.

A threat to publish similar information about a @1 in different circumstances
from LNS might lead the court to take a differemew of the gravity of any

disclosure. Many applicants would consider thatneuest the fact of such a
relationship to be information of a high order ve tscale of private information.
And, subject to the public interest in preventihg fpublic from being misled,
such information is very often given in a form pkeech which attracts a low level
of protection in accordance with Strasbourg jutisiance.

In reaching the view that the potential adverseseqnences are not particularly
grave in the present case, | have also had regattietfact that there have been
considerable developments in the law in recentsyedrwhich the media are well
aware. Photographs, and certain classes of sengitivate information are given
particular protection by the law, and some of ttemidentified in para 3(i) of the
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130.

131.

132.
133.

PCC Code. NGN, and other newspapers interestedpiorting stories such as
this one, are aware of that. The position of thergsted parties will be known to
the editors, and their own PCC Code, as well asaterequires that regard must
be paid to their rights, and to the rights of thieeo person. Editors are aware that
there is a difference between reporting privatenmiation on the one hand and,
on the other hand, harassment or ‘hounding’ (to Bady J's word inMosley
[27]). Even where the former is lawful, the latisrnot, and may give rise to
claims as inThomas v News Group Newspapers [2601] EWCA Civ 1233;
[2002] EMLR 78. Mr Spearman has not suggestedN@N cannot be relied on
to report any story within reasonable limits as ldn@ now requires. If the law is
broken, there is a remedy in damages for the dstiteat is caused.

| accept that the information sought to be protkdcsenot in the public domain in

the sense that there is nothing left to be protedBeit the evidence is that there
has been wide circulation amongst those involvedth@ sport in question,

including agents and others, and not just amorigstet directly engaged in the
sport. If the injunction ought otherwise be grantedould not refuse it on this

basis. But the fact that the information has becameidely available to so many
people, means that an injunction is less necessaproportionate than would

otherwise be the case.

Further, if (as | think likely) the real concern tbfe applicant in this case is the
effect of publication upon the sponsorship businéssn damages would be an
adequate remedy if LNS succeeds at trial.

For all these reasons, | shall not renew the irfjand granted last Friday.

| turn to consider the form of an order that | wbllave made, if | had been
minded to make any order.

THE NEED FOR A RETURN DATE

134.

135.

136.

| would require a return date. And Mr Spearmanrgitioppose that.

On the need for a return date | repeat what | sai6 and G vWikimedia
Foundation[2009] EWHC 3148 (QB). CPR PD25 para 5.1 saysetihheust be one
if the order is made without notice to any othertypaTlhere is no reason in the
present case why | should order otherwise. Mr Spaardid not contest this when
| raised the point.

And as stated above, a return date would serveinvportant purposes in this
case, if | granted an injunction. The first is thavould enable the evidence of the
applicant and of any other witness to be put befloeecourt in a statement which
was made personally. Second, it would enable the ¢o monitor the progress of
any attempts to find a Respondent and to serve AsnEady J noted X v
PersonsUnknown [78], it is not consistent with the CPR fdigation to be
commenced and for the subsequent steps requiredaimhant to be deferred
indefinitely to suit the interests of the claima@PR 1 provides that cases are to
be dealt with expeditiously and fairly, and that ttourt has a duty to manage the
case, including by fixing timetables and otherwgsatrolling the progress of the
case, and giving directions to ensure that thé¢ ofi@ case proceeds quickly and
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efficiently. If the Claim Form cannot be served edpiously, then the action will
be at risk of dismissal. Or a substitute defenddm can be served may be added
by amendment.

PROHIBITION OF REPORTING THE FACT OF THE ORDER

137.

138.

139.

140.

141.

142.

When | queried with Mr Spearman the provision ie tiraft order prohibiting
reports of the fact of the injunction he acceptst it was not necessary. | would
not make that part of the order.

The reason why, on some occasions, applicants feisithere to be an order
restricting reports of the fact that injunction heesn granted is in order to prevent
the alleged wrongdoer from being tipped off abdwe proceedings before an
injunction could be applied for, or made againsh,hor before he can be served.
In the interval between learning of the intentioh the applicant to bring
proceedings, and the receipt by the alleged wromgadb an injunction binding
upon him, the alleged wrongdoer might consider beabr she could disclose the
information, and hope to avoid the risk of being @ontempt of court.
Alternatively, in some cases, the alleged wrongduoay destroy any evidence
which may be needed in order to identify him asgdbarce of the leak. Tipping
off of the alleged wrongdoer can thus defeat thppq@se of the order.

If a prohibition of the disclosure of the makingtbé injunction is included in an

order for the purpose of preventing tipping offdah the order provides for a

return date (as the Practice Direction envisades) the prohibition on disclosure
may normally be expected to expire once the allegexhgdoer has been served
with an injunction, or at the return date (whichexgeearlier).

There is a standard form of prohibition on discteswf the making of an
injunction in para 20 of the Form of Search Ordeeqg in the Practice Direction
to CPR Part 25. It reads:

"Except for the purpose of obtaining legal advitiee
Respondent must not directly or indirectly informyane of
these proceedings or of the contents of this omewarn
anyone that proceedings have been or may be brought
against him by the Applicant until 4.30 p.m. on tie¢urn

date or further order of the court.”

If there ever has been an order which prohibitsdiselosure of the fact an the
order has been made, and which is expressed t@sus sought here) for a period
which is to continue after service on the respofdand without a return date,
then no example has been cited to me by Mr Spearhwn not aware of what

justification there might be for such an orderhaiigh | cannot exclude that there
might be a justification in some case. But the gdsufor applying for such an

order would have be set out in the evidence. Narmte are given in the evidence
in this case.

There is one unreported case which | recall. It e@amenced in 1999 against a
known defendant who, it was alleged, was threatgdiaclose information which
the claimant considered to be in breach of confideand in breach of national
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security and which exposed other people to the oiskorture and even death.
There was difficulty in serving the defendant, dhat was not effected for some
six months. In due course the action was settletherbasis of undertakings. The
order in force for the period before service camdi a humber of provisions
similar to those sought in the present case torersecrecy. There was no record
on the court file available to the public. But sfgrantly, there was a return date,
and the matter came back before the court on a auofloccasions at which the
court was able to monitor the continuing need fxtemrsions of time and other
derogations from the rules of court. Such casesgng Arts 2 and 3 are more
extreme than those where the risk is to no mone &ra8 rights.

OTHER MATTERS

143.

144.

145.

146.

The paragraphs under this head are subject towathef submissions that may be
made, since Mr Spearman was not able to addresisegk points at the hearing
last Friday. | accept that the proceedings agddessons Unknown are properly
constituted (subject to any further argument timgt ather party may make). But |
would not grant an indefinite extension of time $arvice. | will hear argument
on this from the applicant in due course. But alcited above, the claim must
proceed expeditiously. So in a case such as tisep,ehere may be little point in
bringing proceedings against persons unknown, adsté against the newspaper
publisher which is the real target.

In Bloomsbury Publishing Group and J.K.Rowling v NéBreup Newspapers
[2003] EWHC 1205 (Ch); [2003] 1 WLR 1633 an injunct had been granted by
Laddie J against persons unknown to prevent a brefpre-publication embargo
on a Harry Potter book. It therefore ran only fdoreef period. Sir Andrew Morritt

V-C held that there was power to make such an oHiethen said at [21]:

“The crucial point, as it seems to me, is thatdhscription
used must be sufficiently certain as to identifythbthose
who are included and those who are not. If that igs
satisfied then it does not seem to me matter that t
description may apply to no one or to more thanperson,

nor that there is no further element of subsequent
identification whether by service or otherwise”.

In X v Persons Unknowj2006] EWHC 2873 (QB) [68]-[70] Eady J explained a
similar order he had made at an earlier hearind.He@uwent on to say what is
cited above in relation to giving notice to the spapers.

If I were to make a substantive order prohibitimy @ublication, it seems to me
that it ought to be limited to restraining publioat to the public at large. The
information has already circulated widely by word mouth, and further

disclosure in that way cannot be stopped.
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147.

148.

| would not order the sealing of the whole coukg,fibut at most a confidential
schedule.

| would require undertakings that at the returredée evidence of the applicant
and the other person be in the form of signed rstamés, or that there be a
satisfactory explanation of why it is not.

CONCLUSION

149.

150.

| decline to make any order as sought by LNS, venthe only applicant, for the
following main reasons:

)

ii)

Vi)

vi)

viii)

There is a threat to publish information about féret of the Relationship,
but | am not satisfied that the applicant is likely establish that
publication should not be allowed;

| think it likely that the nub of the applicant'©mplaint is to protect
[LNS’s] reputation, in particular with sponsors,daso (a) that the rule in
Bonnard v Perrymaiprecludes the grant of an injunction; and (b) my a
event damages would be an adequate remedy for LNS;

| am not satisfied that the double hearsay accbbave been given of the
evidence of LNS and the other person is full armaHr(this may not be a
criticism of the lawyers or of the individuals cemoed, but arises from the
fact that their evidence has been collected andrteg by non-lawyers: |

do not know who is responsible for this);

| am not satisfied that the applicant is likelyetstablish that there has been
a breach of a duty of confidence owed to LNS;

| have had regard to the extent to which it wouddiro the public interest
for the material to be published, but, without Im@vheard the Respondent
or the media, | am not satisfied that the appligaritkely to succeed in
defeating a defence that it would be in the puinlierest for there to be a
publication;

There is insufficient evidence of a threat to psibliphotographs or
sensitive details about the Relationship;

Notice has not been given to any newspaper whehatld have been,
and, as a result, | have not had the benefit afraamts in opposition to the
application, which might have assisted me to besfead of the matters of
which | am not satisfied;

| do not consider that an interim injunction is @esary or proportionate
having regard to the level of gravity of the inezdnce with the private life
of the applicant that would occur in the event tihare is a publication of
the fact of the Relationship, or that LNS can relythis case on the
interference with the private life of anyone else.

| draw particularly to the attention of editors asttiers what | have said in paras
11, 69 and 129 above. This claim has been broughNS$ alone. | have not had
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151.

to determine what may be the rights of any othesgrewho may be referred to in
any story that NGN, or another publisher, may lmgpsing to publish.

Subject to any submissions to be made as to the forwhich this judgment
should be published, | adopt the course set outBiowne v Associated
Newspapers Ltf2007] EWCA Civ 295; [2008] 1 QB 103 [5] and [8[85], and

hand down the judgment in this anonymised form waittlout the confidential

schedule. The contents of this judgment shouldpnetempt the publication by
any newspaper, if that is what any newspaper decides to do. Nor should this
judgment, by placing information in the public damaindermine any remedy in
damages LNS, or any one else, may ultimately bmdoto have against any

publisher in respect of matters that may be pubtisabout the events to which
this judgment relates.

37



