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Mr Justice Tugendhat :

1.

The Claimant is a qualified and registered sociatker. Between 2000 and 2005 he
had five short term contracts to work for a Univgr§‘the University”) as a practice
assessor and teacher for students studying fogeeelen social work. In or about
July 2005 the claimant agreed with the Univerditgtthe would be a Teaching and
Learning Co-ordinator and/or Practice Assessor Year 2 degree students on
placement. This was confirmed by a letter from tversity dated 2% July 2005.
But by letter dated 14 September 2005 the Universitote to the claimant
withdrawing their request that he act as practssessor in the forthcoming round of
placements. The reason given for this decision thas following an event the
previous week on'd September, the writer, R, who was the Practiserieg Co-
ordinator, had been contacted by another Practisessor, who has since been
identified as the First Defendant. R wrote tlieg First Defendant felt that the
University should be appraised of the circumstanoeter which the Claimant left a
County Council (*CC”), the Second Defendant.

The Claimant had been employed by CC from 1971,nwie first qualified as a

social worker, until he was made redundant on ouaBO November 1996. He was
initially employed as a social worker. In 1976 haswpromoted to the position of
principal social worker and team leader within Hoeial services department. From
June 1995 he was a project manager.

The Claimant brings this action for slander agalmsth Defendants, in respect of
what the First Defendant said to R. It is admittest on a date between 8 September
and 14 September the First Defendant spoke to RJation to the termination of the
Claimants employment with CC, the following words:

“I am surprised that [W] is working as a practissessor as he
had been due to appear before a disciplinary rgaegarding
an allegation of sexual harassment but had ledtharry before
the hearing”.

The claimant alleges that those words in their r@tand ordinary meaning, meant
and were understood to mean:

“a) the claimant quickly resigned from his job witie First
Defendant when faced with disciplinary action agahim
for sexual harassment;

b) the claimant had been guilty of sexual harassmentew
working for the First Defendant; and/or

c) the claimant was not an appropriate person to vesrla
practise assessor for the University”.

The basis of the claim against CC is that they\acariously liable for the First
Defendant’s slander. This is not admitted by CQ,fbuthe purposes of the matters |
have to decide at this interlocutory hearing, iaégepted that | must assume that CC
would be vicariously liable. The claim for damagedudes aggravated damages, and
special damages. The special damage claimed Isgh@f work from the University



MR JUSTICE TUGENDHAT W v JH & A County Council

Approved Judgment

for the period offered to him in July 2005 and kbes of the opportunity to work for
the University in the future. There are issues @sthe meaning of the words
complained of to which | shall return. There aréedees of qualified privilege and
justification.

Two issues that | have to decide arise out of amliéation Notice dated 21
September 2007. The defendants applied, pursua@PR Part 24, for summary
judgment for the defendants, on the basis thapth®ication complained of was on
an occasion of qualified privilege and there ipteaded case of malice. Secondly the
Defendants applied, pursuant to CPR Part 53, fotiag that the words complained
of are incapable of bearing the meaning alleggzheagraph 5(a) of the Particulars of
Claim, and that the meaning pleaded at paragraphi$(ot arguably defamatory of
the Claimant.

SUMMARY JUDGMENT — QUALIFIED PRIVILEGE.

7.

8.

The basis of the plea of qualified privilege isdst be that the First Defendant had a
social, legal and/or moral duty to publish the woobmplained of, and R had a
corresponding and legitimate interest in receivimgse words. That is said to arise
out of matters pleaded in three sub-paragraphsacdgpaph 9 of the defence as
follows:

“9.1. The First Defendant was at all material tineesenior
practitioner within the Second Defendant's adultvees
department. [R] was at all material times the @kat’'s
students’ tutor at the University...

9.2. On 8 September 2005 the First Defendant attbral
meeting of practise assessors at the Universitiie $ticed
that the claimant was present.

9.3. The First Defendant had concerns about them@fat
working as a practise assessor at the UniverSithe decided to
raise these concerns, initially with [her team tadt CC] and
with [R]. She raised the concerns with [R] duragelephone
conversation by means of an oral publication of wWrds
complained of”.

Following a request for Further Information the Badants responded:

“The First Defendant cannot recall the exact wostds used
during the conversation with [R]. To the best oérh
recollection, at the beginning of the conversatiime did
express surprise that the Claimant was a practipersisor,
though she did not say this directly before refgyrio the
disciplinary proceedings. She recalls mentionimg flact that
allegations of harassment had been made by femafebers
of staff against the Claimant, though she doesecall using
the word ‘sexual’. She made clear to [R] that siderebt know
the details of the allegations nor the outcoménefgroceedings
against the Claimant. In response to a questmm {R] about
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10.

11.

what could happen in [CC] when allegations of thist are
made, the First Defendant said that there were mbeu of
different possible outcomes, including that theifG&nt may
have left. The First Defendant suggested to [Riatt[R]
contact [CC] to discuss her concerns about thenelai and to
find out what in fact happened”.

In a Reply, the claimant did not admit that R hddgtimate interest in receiving the

words, and he set out facts on the basis of whicbhdmtends that the First Defendant
had no social, legal or moral duty to publish therds. These facts are not

substantially in dispute (although their effect i$hey are:

1) The statement was volunteered by the First Defandan
She was not requested by the University to give a
reference or comment about the Claimant.

2) The First Defendant does not know the Claimantastdad no
dealings with him.

3) The First Defendant had no direct knowledge or Ivemment
in the disciplinary proceedings taken by the Sedoatendant
against the Claimant in 1994 and 1995, or the camisl made
by [the complainants]. Further the First Defendamtw she
had no such knowledge or involvement.

4) It was not part of the First Defendant’s job dgsion or role
to pass onto the University information about giSoary
proceedings taken by the Second Defendant or compla
made to the Second Defendant.

5) The information given by the First Defendant to thaiversity
was inaccurate, as the Second Defendant’s insadenstted in
a letter to the Claimant’s solicitors dated 6thel@A06.

6) The First Defendant was acting officiously and withproper
justification in publishing the words to R.

There is some measure of agreement between thespastto what in fact happened
in 1993 and 1994 when the Claimant was employe€®y This emerges from the
plea of justification, which is to the meaning pled at para 5(b), namely that the
Claimant was guilty of sexual harassment while waykfor CC. For present

purposes it is neither necessary nor desirableet@mst matters of detail. | am not
asked to make any decision on the plea of justiica

It is sufficient to say that certain allegations s#xual harassment were made by
complainants who were working under the Claimantanagement at the time. The
Claimant admitted that some (but not all) of thergs which formed the basis of the
allegation had occurred, but he denied that theguamied to sexual harassment. There
is no dispute that there were disciplinary procegsli
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12.

13.

14.

15.

The terms of the letter dated 13 September 19®dimglto the Disciplinary Hearing

completed on 9 September 1994 are material. Titex leecords that the Claimant, in
his final submission to the panel, admitted specifiegations. One, which he did not
admit, the panel found proved. The panel took raftehe character witnesses’
submissions and the Claimant’'s long service befeaehing their conclusion that the
case was proved. After noting the Claimant's wghess to apologise, which the
panel welcomed, it decided upon the following attio

“1. This letter constitutes a final warning whichllvbe placed
on your personnel file in accordance with Countgdiplinary
Procedures. This will be reviewed for removal raétgperiod of
eighteen months.

2. You will be redeployed in a position that doed require
you to manage or supervise staff.

You have the right to appeal ... Should your miscandce
repeated within the eighteen month period, it would
necessary to reconvene a Disciplinary Hearing dedlikely
consequence could include dismissal”.

The Claimant exercised his right of appeal. CC aletito withdraw the sanction of
redeployment. At a hearing on 18 April the writtararning was upheld. The
Claimant’s case is that the disciplinary process s&riously flawed and its findings
mistaken.

Arrangements were made to put the Claimant baekoik as a group leader. Some
of the employees who had been managed by the Glaisubsequently refused to
work with him and he supervised a smaller team. W offered voluntary
redundancy in May 1995 which he refused. In Jud@51lhe was transferred to a
Project Officer Post which the Claimant felt wadowehis capabilities. He raised a
grievance. In August 1996 he was informed that baldvbe made redundant and his
employment terminated at the end of November. pigied to the Industrial Tribunal
claiming that he had been unfairly dismissed.

The Tribunal found that the Claimant was dismisaed that redundancy was the
reason. The Tribunal's reasons included the fatigw

“23 We find that the applicant was unfairly treaiadl995 by
the respondent. The respondent withdrew the teamsiposed
at the Disciplinary Hearing, but then when it trainsd that it
was not practical to put the Applicant back witls former
team, they reintroduced the transfer through thek lakoor by
requiring the Applicant to take the Project Man&geosition,
with the termination of his employment as the aallgrnative.
The Applicant chose, however, not to leave on thens
offered and to claim unfair dismissal then, butctotinue in
the respondent’s employment.

24 Having decided to remain in the Respondent’sleynpent,
the Applicant cannot raise the earlier unfair tneatit when he
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16.

17.

18.

19.

20.

21.

was subsequently made redundant from the post tohwie
was transferred in the summer of 1995".

The witness statements adduced in support of tfendants’ applications do not
include one from the First Defendant. There is dness statement for both
Defendants made by their solicitor Mr Smith. Haestahat the First Defendant joined
CC in 1994 as a Case Manager in the Physical Digabeam, a few weeks before
the investigation into the allegations against @a&mant that led to the disciplinary
proceedings. He states that she knew what wasggi#ate, but only from talking to
colleagues (who he does not identify), and she mdid know the outcome of the
proceedings.

Mr Smith states that when the First Defendant detednthe meeting of practice
assessors at the University on 8 September sheeddtiat the Claimant was present.
He states:

“She had concerns about the Claimant working asetipe assessor because
she did not personally want to work with the Clamn&he was also
concerned for potentially vulnerable female stusient

It is not explained what those concerns were, oatwiorking with the Claimant
would actually have involved. For example, it is said that the Claimant and the
First Defendant would have had to come into contattter than at meetings where
others would be present, such as the one theBéafeindant was attending, and if so,
in what circumstances.

Mr Smith states that the First Defendant spoke ¢o Ime manager at CC, and
following that conversation the First Defendant lepto R. He states that R was the
person responsible for dealing with assessors @rsalsial work course and that she
was the appropriate person for the First Defentiamaise concerns about another
assessor with. He then sets out what his clientse wield by unidentified
representatives of the University about a meetiitly thie Claimant on 20 September.

At the hearing before me the Defendants soughtutarpa further statement, dated
the day before the hearing, from an employee ofttha&ersity. This related to the
meeting with the Claimant on 20 September. Mr Caetiptbjected that the witness
statement was far too late, and that the Claimantldvwish to, but had not had an
opportunity to respond to it. | read the statembat,do not find it necessary to refer
to it. | have been able to reach my conclusionfiauit regard to it, and it would not
have changed those conclusions if | had accepteceitidence.

In response to Mr Smith’s statement, the Claimaatiena witness statement dated 13
December 2007. He exhibits his certificate of regi®on from the General Social
Care Council (“GSCC"), certifying that he was adstt to the Council's register of
social care workers on 17 March 2005. He repeatsiémials of the allegations made
in the particulars of justification, and of theegjations made in 1994, subject to
admissions of particular matters, which he explahfis contends that what occurred
did not amount to sexual harassment. He descriteeslisciplinary proceedings, his
subsequent work with CC, his dismissal for redusgtaand his complaint to the
industrial tribunal, as summarised above. He staie$ now accepted, that he did not
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22.

23.

24.

25.

26.

leave CC in a hurry before the disciplinary hearimgt maintained his innocence and
continued working for CC after the disciplinary peedings had been completed.

It is right to record that he also states that laes @wevastated by the events in 1994,
and by their being dragged up again in 2005. Heesttat there have been no other
complaints about him whether before the complam#994, or since.

The Claimant states, and it is not in dispute leefae, that he did not know the First
Defendant, and that she was not a witness to antheofmatters which were the
subject of complaints against him in 1994.

The Claimant describes the rigorous process fotyapp for registration with the
GSCC, which involves checks as to whether the egpiiis a fit and proper person.
Applicants are, amongst other things, required ¢claie whether they have any
unspent disciplinary sanctions. He has remainedstargd to this day. Complaints
can be addressed to the GSCC. His case is th&tisteDefendant had no basis for
any proper concern about him, but if she or thevehsity had had such a concern,
then that was a matter which should have beendavith the GSCC.

As to the First Defendant’s alleged concerns, hgestthat practice assessors do not
work with each other, and the First Defendant wcdste had no contact or dealings
with himself. There has been no challenge to that.

CPR Part 24 provides:

“24.2 The court may give summary judgment adams
claimant... on the whole of a claim or on a pafécissue if —

(a) it considers that —

(i) that claimant has no real prospect of succegdmthe claim
or issue; ...; and

(b) there is no other compelling reason why thee aasissue
should be disposed of at a trial.”

Submissions for Defendants

27.

28.

Mr Wolanski submits that there is no material digpas to the matters set out in Mr
Smith’s witness statement. He submits that on #sishof that material, and the other
admissions made on the pleadings, and absent aaypmalice, the Claimant has no
real prospect of defeating the defence of qualifigdilege.

In his skeleton argument Mr Wolanski submits thet basis of the qualified privilege
the Defendants rely on is the well known passagedam v Ward [1917] AC 209 at
234:

“A privileged occasion is ... an occasion where tkespn who
makes a communication has an interest, or a dagallor
moral, to make to the person to whom it is madel tre
person to whom it is so made has a correspondiegest or
duty to receive it. This reciprocity is essential.”
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29.

30.

31.

32.

33.

He submits that the court must have regard tadhallcircumstances of publication in
considering whether the occasion was one of pgeildut this case is akin to that of
an employee reference, and one where there isyandtibnly to respond to enquiries,
but also to volunteer information. He cites GatteyLibel and Slander 1Ded paras
14.8,14.10, 14.22, 14.32 to 14.34.

In employee reference cases Mr Wolanski submitsttigaonly test is honesty (so the
defendant is not required to have made an adeduguey, or, he might have added,
to have met any of the other criteria identifiedUmyd Nichols). Once it is recognised
that that it falls within that category, then, asrdl Phillips MR (as he then was) said
in Loutchansky v Times Newspapers Ltd [2001] EWCA Civ 1805; [2002] QB 783 at
[36]:

“a person giving a reference or reporting crimedneet act
responsibly: his communication will be privilegeabgect only
to relevance and malice”

Mr Wolanski relied onCoxhead -v- Richards (1846) 2 CB 569, where Cresswell J
said:

“It is so manifestly for the advantage of socidtgttthat those who are about
to employ a servant should be enable to learn Wisgirevious conduct has
been, that it may be well deemed the moral duthefformer employer to
answer inquiries to the best of his belief”.

As the editors of Gatley point out at para 14.2&raiting this passage, this principle
does not insulate an employer from the tort of igegice: Soring v Guardian
Assurance plc [1995] 2 AC 296. It may also follow that it doestnasulate the
employer from obligations arising out of assurartee$as given to the employee, or
out of his obligations under the Data Protectioni1lA88 (“the 1998 Act”). And it is
not so clear that the test excludes a requirenfead@guate inquiry in employee cases
where the reference is not asked for, but is veleirsd.

Mr Wolanski referred me (but not for support) k@arns & Ors v The General
Council of the Bar [2003] EWCA Civ 331; [2003] 1 WLR 1357, paras [24]d [34]
in which Simon Brown LJ (as he then was) said fierence toLondon Association
for Protection of Trade -v- Greenlands Limited [1916] 2 AC 15, 23:

. All that Lord Buckmaster was saying was that rgve
circumstance has to be considered which bearseoquhstion
whether the necessary conditions for invoking proge are
satisfied. Where the communication is made within a
established relationship and is relevant to it, tezessary
conditions _aresatisfied. Lord Buckmaster was certainly not
suggesting that verification is a relevant constlen in all
qualified privilege cases; indeed, he was in pampleasising
the importance of keeping distinct matters goingniaice and
those going to the existence of the privilege. ™as a theme
upon which Lord Diplock was later to expandHorrocks -v-
Lowe ..."” (emphasis original).
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34.

35.

36.

In Kearns the court was considering to what extent (if 4t bobrd Nicholls' non-
exclusive list of matters to be taken into accannnedia publicationsReynolds -v-
Times Newspapers Limited [2001] 2 AC 127, 205) were relevant to whetherlidjed
privilege attached in cases other than of Regnolds type (as opposed to being
relevant only to any later enquiry into a plea ofual malice): see para [3{earns
was a case of a communication made on behalf daéineCouncil, to members of the
Bar, alleging that the claimants were not soligtowhen proper verification would
have revealed that they were solicitors.

In that case Eady J's conclusion below ([2002]4EAR 1075, 1088 35) had been:

"l am left in no doubt that this was a classic catgualified
privilege based upon an existing relationship, ané common
and corresponding interest in the subject matténefetter.”

In Kearns the submissions of the parties, and the courgsvyiwere summarised at
paras [28]-[30]:

“28. Based on those and other such authoritiess itMr

Caldecott's submission that common interest casdsdaty-

interest cases are quite distinct, communicationgeé former
category attracting privilege on a wide and gensrbasis,
communications in the latter category having tarhech more
closely scrutinised on the facts. Whereas attemats
verification and the like may well be relevant toe tlatter
category of case, they will not, he submits, bevaht to the
former unless and until the issue of malice iserchis

29. Mr Rampton submits on the contrary that theveno
distinction between these various cases: one categjmades
into the other and the question whether qualifigtvilpge
attaches to any particular occasion or communinatiwust
always depend on the facts.

30. The argument, as it seems to me, has been badgdvilled
by the use of the terms "common interest" and “dugrest”
for all the world as if these are clear-cut categoiand any
particular case is instantly recognisable as fghinthin one or
other of them. It also seems to me surprising arghiisfactory
that privilege should be thought to attach moreditgato
communications made in the service of one's overésts than
in the discharge of a duty - as at first blush tiistinction
would suggest. To my mind an altogether more heélpfu
categorisation is to be found by distinguishingw®ssn on the
one hand cases where the communicator and the coicaiee
are in an existing and established relationshiggpective of
whether within that relationship the communicatidretween
them relate to reciprocal interests or reciprocatie$ or a
mixture of both) and on the other hand cases wheresuch
relationship has been established and the comntigricés
between strangers (or at any rate is volunteereenotse than
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37.

38.

39.

by reference to their relationship). This distioati can readily
understand and it seems to me no less supportabléhe
authorities than that for which Mr Caldecott contenOnce the
distinction is made in this way, moreover, it beesmo my
mind understandable that the law should attachlege more
readily to communications within an existing resaship than
to those between strangers. The latter presenticylart
problems. | find it unsurprising that many of theses where
the court has been divided or where the defencééas held
to fail have been cases of communications by sam@ng
Coxhead -v- Richards was just such a case. As Coltman J, one
of those who held that privilege did not attachserved:

"The duty of not slandering your neighbour on ifisignt
grounds, is so clear, that a violation of that dutght not to
be sanctionedn the case of voluntary communications,
except under circumstances of great urgency andtgra
(emphasis added)”

Mr Wolanski accepted that that might appear to dmErest him, because in employee
reference cases there is no established or existlagonship. This point is made by
the editors of Gatley at para 14.8, explaining whgy continue to adhere to the
classification of duty and interest, and why thay that theKearns classification has
problems of its own.

As a fall back position, Mr Wolanski submits thhe tpresent case is one of existing
or established relationship, in that the First Defent was a practice assessor for the
University, as was the Claimant.

As his final fall back position, Mr Wolanski submiithat if the court does have to
look at the facts (such as whether there was adeeaification, and the status or
quality of the information) then the circumstancéshis case do give rise to it being
an occasion of qualified privilege. He refers te fact that at the first disciplinary
hearing there was a finding of harassment agdnesCtaimant, and that some staff of
CC did not want to work with the Claimant, and othmtters.

Submissions for the Claimant

40.

41.

Mr Campbell refers té&earns in support of the submission that this is not secaf an
existing relationship, and so that there must besideration of the circumstances in
order to reach a conclusion whether the occasianoma of qualified privilege.

Mr Campbell submits that the following circumstas@@l point to the occasion not
being one of qualified privilege; (1) the statemenats volunteered; (2) the quality of
the information was very poor; it is admitted ttia First Defendant did not know the
outcome of the disciplinary proceedings, or themrse, and that can be inferred from
the errors in the words complained of; and it imdted that the First Defendant had
no first hand (and possibly not even second hamidymation about the allegations
made in 1994; (3) the information was historic,ngpback to 1993 and 1994, some
11-12 years before the publication; (4) it was martt of the First Defendant’s role or
job at CC to give the University information fromCGibout former employees and
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42.

43.

44.

their disciplinary proceedings; (5) the First Defant ought to have taken into
consideration the fact that the Claimant was regest as a fit and proper person with
GSCC; (6) the First Defendant’'s concerns about efierare unexplained and

apparently irrational, since there was no prospkttiem working together.

In relation to a number of these factors, Mr Cantipites that the letter from CC of
13 September 1994 states that “This will be revebvyier removal after a period of
eighteen months” — that is in March 1996 — and itheither was removed, or it ought
to have been removed on that date. Mr Campbell gslihat in the light of that, if
CC had been asked for a reference by the Universp05, CC could not have been
under a duty to inform the University of the effedtthe letter, but, on the contrary,
would have been under a duty (given the promiseaeofew) not to inform the
University.

Further, Mr Campbell submits that by 2005 the 1998 was in force, and the
question whether CC was lawfully entitled to keepards of the allegations made
against the Claimant in 1994, and the separatetignesf what information (if they
did keep such records) they had a right or dutglisolose to the University, would
both fall to be considered by reference to the irequents of that Act. Two
requirements are that personal data shall be pgeddsirly and lawfully (para 1 of
Sch 1 to that Act) and that personal data proceksegny purpose or purposes shall
not be kept longer than is necessary for that me@o those purposes (para 5 of Sch
1 to that Act). He also referred, by analogy, te Rehabilitation of Offenders Act
1974, submitting that if the Claimant had been acted of some offence in 1994 (as
of course he was not) then whatever penalty migketbeen imposed, it would have
been such that his conviction would have long speEmt by 2005.

Mr Campbell submitted that the test set out inab#horities, in particulagtuart -v-
Bell (1892) 2 QB 341 at 350 is whether:

“all, or at all events, the great mass of right-d&@d men in the position of the
defendant would have considered it their duty, uide circumstances, to
inform Stanley of the suspicion which had fallentbe plaintiff.”

Discussion

45.

| cannot say in the present case that the reldtiprizetween the parties is such that it
is clear that no investigation of the circumstanisesequired in order to determine
whether this was an occasion of qualified privileglis case seems to me to show
that it may be no more clear cut whether theranigxasting relationship than whether
it is a case of "common interest” and "duty-intéré<earns [30]). In Howe v Burden
[2004] EWHC 196 Eady J was also considering an ieggodn for summary
judgment. He remarked at para [15] tK&arns was what he called an “off the peg”
privilege, where the issue of whether it was peigdd could be resolved simply by
looking at the relationship between the parties tnedsubject matter of the relevant
communication. IrHowe (a case of communication between two employeeshen t
subject of improprieties in their employees’ corulce held that investigation of the
particular circumstances may be required to estallihether the required legitimate
interest existed.
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46.

47.

48.

49.

The arguments for the Claimant, based on the eaghteonth assurance in the letter
of September 1994, and on the requirement unded®38 Act to act fairly, are
original, so far as | am aware, in relation to they and interest of a defendant
relying on qualified privilege. None of the othecent cases shown to me involved
personal information of a kind that would have béikaly to found an argument
based on the relationship between the rights andiesduof an employer
communicating a reference, and an employer’'s dubidss (ex) employee under an
assurance given in a letter, or under the 1998 (act.for that matter in the case of a
public authority such as CC, any rights of the @xployee under Art 8 itself).

In London Regional Transport & Anor v Mayor Of London & Anor [2001] EWCA
Civ 1491 Sedley LJ considered (in relation to bheatconfidence) a test phrased in
language similar to the test Btuart v Bell: “the reasonable recipient's conscience”.
Sedley LJ held that in the light of the Human Reglct 1998, there was a more
certain guide to be had from consideration of A8tsand 10. There has been
subsequent case law on the relationship betweemvthArticles. The Data Protection
Act implements an EU Regulation which itself givefect to Art 8. As observed in
Kearns para [30], the existing test set out above (pd)ahds led to many cases where
the court has been divided.

In my judgment, where the information the subjetttlie communication might
engage rights of an individual (the Claimant) undlgr8, or his rights under the 1998
Act, the Claimant should be afforded the opporyund argue that there should
reconsideration of the test by which to answergtestion whether the defendant’s
right to freedom of expression (afforded in sucbage by the defence of qualified
privilege) prevails over the claimant’s rights. i¢t for consideration whether the
determination of such conflict between the rightstlte parties may require the
approach set out for resolving that conflict, inddferent context, inRe S (A
Child)(Identification: Restrictions on Publication) [2004] UKHL 47; [2005] 1 AC 593
at [17].

The values enshrined in Arts 8 and 10 of the Cotimenreputation and freedom of
speech, have (in this context) been recognisedngialad for centuries. In Chester
Cathedral there is preserved a courtroom in whades of slander were tried at a time
when the jurisdiction was exercised by the eccé#gigial court. An audio recording is
played to visitors illustrating examples of wordenplained of. The rule that
protection of a reputation was outweighed by sgt@eneed for reliable references
and the advantages of honest communication of @pirtias been traced back to the
sixteenth century (RH Helmholz: The Oxford Histafythe Laws of England Vol 1
ch 11 p581). Professor Helmholz comments: “A certdass bias was undoubtedly
present”. On the other hand, the advantage ofrtitats that it gives the certainty that
the law also requires. As Eady J explainedKearns [2002] 4 All ER 1075 [33]
(quoted in para [38] of the judgment of the CodrAppeal:

“Mr Price asks rhetorically why should one evalutie quality

of information for a social or moral duty casejraReynolds or
Suart -v- Bell for example, but not in cases of a common and
corresponding interest? The answer to that ques&janseems

to me, that it has long been the policy of the kawprotect
persons in certain kinds of relationship with omether, and
indeed to encourage in such cases free and frank
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communications in what is perceived to be the gdraterest
of society. In those cases, one does not need sesashe
interest of society afresh in each case. We all teeknow
where we stand. In this area the law was thouglhetsettled,
on the basis that the balance would fairly be &titiability in
such situations was confined to those cases wheredcasion
of communication was abused - in the sense thatenabuld
be established. Nothing short of malice would undee the
law's protection. ”

Further, in my judgment, there is a real prospectsuccess in Mr Campbell’'s
argument that a defendant, who is an ex-employer @d&imant, may find it difficult
to persuade the court that he had a duty or intéseeh as to found a defence of
gualified privilege) in the communication of infoation in respect of which he had
given the employee an assurance. | refer to arrassel that information would not
remain on his file, if no further misconduct ocadrduring a period of eighteen
months which expired. So too with the argumenth®e same effect in respect of
information which, the employer had kept longemtkaas necessary, or which he had
otherwise kept or disclosed unfairly or unlawfullg, each case contrary to the Act
1998 Act.

In the present case, while it is accepted thawbkels complained of were not correct,
if and in so far as they bear the meaning in pdeg, mevertheless, the Defendants
assert that the words contained sufficient trutn{ely that there were complaints
leading to a disciplinary hearing) not only to befeshded by a plea of justification

(with which | have not been concerned) but alssupport the defence of qualified

privilege, to the extent that that is a factor val@ to the question whether the
occasion is one of qualified privilege.

Apart from any consideration of Art 8 or the 1998tAn this case the lapse of time
between the date when the subject matter of theraortation occurred, and the date
of the communication, raises an issue which | canegolve summarily. None of the
cases cited to me relate to the communication cf sistoric information.

After the argument | recalled one case in whichabert had been concerned with a
communication of information which the publishemimi have had an interest or duty
to communicate at an earlier date, but in whicimdvéonger had an interest at the date
of publication: Ley v Hamilton [1935] 153 LTR 384. The defence of qualified
privilege failed at trial in the House of Lords tivat account. But that case turned on
the relationship of the parties having ended, rathan on the communication of

historic information in an existing relationship.

In a different context, Parliament has recognidex dffect that the passage of time
may have in reducing the relevance of bad charase& the Criminal Justice Act
2003 ss.100(3)(b) and 101(4). This is consistettt tie purposes of punishment, set
out in s.142 of that Act, including reform and reitigation. It must be taken that
these purposes are fulfilled, in that people doobex reformed and rehabilitated, on
some occasions.

MEANING
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In the alternative, Mr Wolanski asks the courtdamuling that the words complained

of are not capable of bearing the meaning pleadete Particulars of Claim at para

5(a), and that they are not capable of bearingrtéaning pleaded in para 5(c) unless
read conjunctively with the meaning pleaded at .

The Practice Direction to CPR Part 53 includes:

“4.1 Atany time the court may decide —

(1) whether a statement complained of is capablewing any
meaning attributed to it in a statement of case;

(2) whether the statement is capable of being datiary of the
claimant;

(3) whether the statement is capable of bearing atmer
meaning defamatory of the claimant”.

In relation to an application on meaning, the pples to be applied may be
summarised as follows. The Court should give thelarthe natural and ordinary
meaning which it would have conveyed to the ordimaasonable hearer of the words
in the context of the whole of what was said. Twurt is cautioned against over-
elaborate analysis of meaning, because the ordineayer would not analyse the
words as a lawyer would; the Court should not takeo literal approach to its task in
delimiting the range of available meanings (seeegaly Skuse v Granada [1996]
EMLR 278 at 285-7 an@illick v Brook Advisory Centres [2001] EWCA Civ 1263 at
[7], where Lord Phillips MR approved the synthesis€ady J below). The Court of
Appeal stressed the high threshold of exclusiothénjudgment of Simon Brown LJ
in Jamedl v WSJE [2004] EMLR 6 at [14]:

“every time a meaning is shut out (including anydimyy that

the words...either are, or are not, capable of bgamn
defamatory meaning) it must be remembered thajuttige is

taking it upon himself to rule in effect that anyry would be

perverse to take a different view on the questitinis a high

threshold of exclusion. Ever since Fox’s Act 1782 meaning
of words in civil as well as criminal libel proceads has been
constitutionally a matter for the jury. The judgdunction is

no more and no less than to pre-empt perversity.”

This being a slander, and there being no trans¢hpte is a difficulty in this case that
is not normally found in cases of libel. The Coddes not have the evidence of
context, except in so far as it is set out in thetlker Information given above. But as
Mr Campbell points out, there is sure informatisri@ context in the fact admitted in
the pleadings that the words were spoken “in m@tatio the termination of the

Claimant’'s employment with the First Defendant”.

Mr Wolanski submits that the words complained of g allege explicitly or by
implication that the Claimant resigned from his.jdline statement that he “left in a
hurry” would mean no more to the ordinary reasoadibtener than that he physically
left the building “in a hurry” before the hearingpk place.

| have no hesitation in deciding that the words plaimed of are capable of bearing
the meaning relied on in para 5(a).
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61. So far as the objection to meaning (c) is conceritestems to me that little turns on
it. Mr Wolanski submits that merely to say a per&smot an appropriate person to
work as a practice assessor for the University @dad understood as defamatory
only by the person avid for scandal whose viewstrhasgnored. That may be so, but
in the context which is known to me, it seems tothet meaning (c) is one that the
words are capable of bearing, and which, in thetexdnis capable of being
defamatory.

CONCLUSION

62. Accordingly, the applications by the Defendants smmmary judgment, and for
rulings that the words complained of are not capalblbearing the meanings pleaded
by the Claimant, are all dismissed.



