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Mr Justice Christopher Clarke:

1.

This is an application under the principle estdlggsinJameel v Dow Jones & Co Inc
[2005] QB 946.

Justin Meredith (“Mr Meredith”), the defendant, aschartered surveyor who was
employed initially by GHP Group Limited (“GHP GrdQpand then until December
2009 by GHP Securities Ltd (“GHP”), the second rolamt, which is a property
development company. Mr Philip Wallis (“Mr Wallis"the first claimant, is a
founder of that company. O December 2009 Mr Wallis told Mr Meredith that he
would be made redundant from GHP. Mr Meredith cuared to work for GHP until
23% December 2009 when he was told by Mr Wallis thatérployment was being
terminated with immediate effect.

On 10" February 2010 Mr Meredith telephoned Mr Wallisagk about the payment
of money owed to him in respect of his notice pgaod his redundancy.

On 12" February 2010 Mr Adam Morallee (“Mr Morallee”) anner in Mishcon de
Reya (“MDR”), GHP’s solicitors, wrote to Mr Meretibn behalf of GHP Group and
GHP to tell him that MDR were investigating whatrevsaid to beVarious breaches
of obligations of confidence and fidefitpwed to GHP Group and GHP. The letter
stated that Mr Meredith had forwarded confidentiatl sensitive e-mails from his
work account to his wife’s e-mail account. MDR sbugindertakings from Mr
Meredith that he would no longer access his workads, would return the
Blackberry being used by him and abide by the dudfeconfidentiality owed to those
companies. This was the commencement of a chacowéspondence which was
persistently harsh in tone and belligerent in conte

On 158" February Mr Meredith replied. He acknowledged tiehad an ongoing duty
of confidentiality but only insofar as GHP neededptrotect any trade secrets. He
disputed the allegation that he had breached atyafwconfidentiality surviving the
termination of his employment. On the same dayeh@mned the Blackberry on which
access to his work e-mails could be made. He edeto his conversation with Mr
Wallis of 10" February in which he had reminded him that GHR ewed him
money in relation to his notice and redundancytientients and said that he would be
writing to him shortly in this regard.

On T March Mr Morallee wrote again setting out the badfi his clients’ threatened
claim for breach of confidence and fiduciary dutyhich related to the alleged
misappropriation of two business opportunities. Keught various further
undertakings and Mr Meredith’s agreement to paytscasd compensation by"5
March, failing which legal proceedings would betituged.

On 8" March Mr Meredith replied in a six page letter meiing in considerable
detail the points made in the letter §fMlarch. He also made a claim for damages in
lieu of notice, statutory redundancy, outstandirgemses, and compensation for loss
of earnings. His letter ended with the following:

“I would also point out that on Wednesday 10 Felyua
telephoned Philip in order to find out why GHP warmet
paying me what is due. | accept that the conveyeagiot quite
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heated and resulted in my putting the phone dowhion The
very next evening (Thursday 11 February) | answengdront
door to two burly men with East European accentso wh
threatened me and told me to “phone the man whohaue
offended and say “sorry”. You have 24 hours”.

Needless to say | found these two individuals fgnip on my
property both sinister and extremely intimidatiddy wife was
beside herself with worry. Obviously concerned abthe

safety of my family, | reported this incident tokivig police.

| can confirm that | am not, nor have | been, igalite with any other person
or company. Therefore, in view of the spat thaad with Philip less than 24
hours before, it is not unreasonable to assumegbateone at GHP instigated
this visit. Whilst | have reported the incidentie police, I'm also realistic
enough to know that it would be difficult to praselP was behind this
incident, but on the balance of probabilities theea be no other plausible
explanation in my view.

| would like GHP to give me their assurance tha&ythad absolutely nothing
to do with this incident and, if they cannot desthhen to undertake that they
will not do something like this again

| await your proposals to settle my wrongful andaimdismissal claims”.

On 18" March MDR wrote responding to the points Mr Metedhad made in
relation to breach of confidence/fiduciary duty eTlbtter also said that he had made a
serious and false allegation that their client laagnged for two burly men with
Eastern European accefit® threaten him and that their client was behtimd attack
(“the Allegation”). MDR asked Mr Meredith to telhém within 48 hours which third
parties he had repeated the Allegation to and thaitdtheir client would be speaking
to third parties about this matter in order to fyehis response. They also asked him
to provide an undertaking within the same periodt the would not repeat the
Allegation any further. This letter was copied byDR to Schroder Property
Investment Management by fax.

The request for information as to the third partesvhom Mr Meredith had repeated
the Allegation assumed that he had done so. Notinirthe letter of % March or
elsewhere indicated that Mr Meredith had repealedAllegation other than to the
police. The request in the letter of LBarch was to form, as Mr Price for Mr
Meredith put it, the start of a recurring theme,eventhe claimants relied upon Mr
Meredith’s refusal to be interrogated in this wayeaidence of publication by him.

On Thursday 17 March Mr Meredith emailed Mr Morallee to acknowdedreceipt

of his letter. He told him that due to a longstaigdcommitment he would be away on
Monday 22° and would respond to his letter on Tuesda§ ®&arch. He indicated
that he was having to take legal advice and wa®lana respond any earlier. Mr
Morallee replied the same day saying that his theas content to wait until then for
a response on the substantive issues but need=panse on the defamation issues
immediately.
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On Friday 18 March Mr Meredith responded as follows:

“Given what had happened to me all | was seeking araassurance from, or
on behalf of, Philip Wallis and Kevin Reardon thiay were not behind the
incident, or that if they were that such an incidenll not be repeated. This
assurance still hasn’t been provided and | am medicon whose assurance
you are suggesting that the allegation is false.

| note that they are intending to speak to thirdtigs about this and |
therefore have no intention of fuelling their intigation in this regard. No
doubt if you decide to pursue such investigatibies i will consider
commenting on anything you wish to refer to me.

For obvious reasons | would rather forget the imitland | am therefore
quite happy to give the undertaking”.

On the same day Mr Morallee emailed to say thatheravoidance of doubt and as
was clear from his letter his client could assune lthat it was not behind the
Allegation. He added Please now inform us precisely who you repeated the
Allegation to. | note that you have agreed neveaefmeat the Allegation agdin

On 23 March Mr Meredith wrote to MDR to deal with thebstantive issues.

On 3f' March Mr Morallee sent an e-mail to Mr Meredithvimich he said that, as
Mr Meredith had not provided the unequivocal unaldrtg requested in relation to
the Allegation and had not informed them which dhparties he had repeated the
Allegation to, he now had 24 hours to provide theartaking and information else
his client might be forced to use legal proceediagainst him for defamation. Mr
Meredith replied on the same day and referred M@BkHo his original response in
his e-mail of 2% March. This appears to have been an erroneouseneie Mr
Morallee replied saying that he assumed that Mrddigin was referring to his email
of 18" March. He observed that in that response Mr Mémedid not give an
unequivocal undertaking and did not say to whonmhaeé disclosed the Allegation;
and he asked him now to do so. He said that this weav the fourth time that Mr
Meredith had been asked the question and thatdnly inference that can be drawn
by your failure to answer the question is that tAkegation has been widely
publicised. If it has not been widely publiciseerthyou would tell us otherwise
immediately. We put you on notice that if you ignttiis question for the fourth time
we will make the inference set out abave”

Mr Meredith replied:

“My apologies — looking back at my email to youotenthat |
did offer to give you the undertaking but hadn’'tuadly given
it. | therefore confirm that | undertake not to egp the
Allegation you refer to in your letter dated ™L8March.
However in providing this undertaking it does natan that |
accept that | made the Allegation to any third gaas | do not
know who did it.”

On 29" April MDR wrote again to Mr Meredith alleging th&4get again in breach of
fiduciary duties of confidence, [he had] unlawfulltilised our client’'s confidential
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information.” to contact certain individuals in order to expla business opportunity
for his own benefit. MDR said that they would shplte sending legal proceedings in
relation to his defamation of Mr Wallis. O’ ®ay Mr Meredith responded to this
allegation.

The proceedings

On 6" May MDR sent Mr Meredith By way of service ... in drafthe Claim Form
and Particulars of Claim and an Application for-pation disclosure of documents
evidencing publication of the Allegation to thirdrgies.

On 13" May David Price Solicitors & Associates (“DPSA"ptified MDR that they
had been instructed; said that the publication pMéredith’s letter of § March was
clearly covered by qualified privilege and added:

“There is no merit in your clients’ Part 31 applitan: it is simply a fishing
expedition. Our client confirms that there are rmzdments that would be
discloseable in any event”.

No Application was in fact issued. Instead off' &ay MDR sent by way of service
the Claim Form, Response Pack and ParticularsafCl

The Particulars of Claim relied on the passagaéniétter of & March set out in para
7 above (other than the last sentence) which iingld Mr Merdith had published or
caused to be published to MDR by post and e-madre/iit was read by Mr Morallee.
The Particulars contained a claim for damages ggdaaated damages in support of
which the matters relied on included the following:

“6.2.  Of further concern is the fact that the Dadant was prepared to
make such an allegation to a third party despieely admitting on 18 March
2010 and again on 31 March 2010 that he did ndast know who was
behind the incident if it happened at all; The &efant has provided the
Claimant with no evidence that it did).

6.3. The Defendant has refused four requests -dddieviarch 2010 (by
letter) and 18 and twice on 31 March 2010 (by ejnaior a list of those to
whom he has published the allegation. Thus he bBhisedately hampered the
Claimants’ attempts to mitigate any damage thatdlesady been caused,
prevented them from attempting to vindicate theputations and wilfully
risked that such damage that has been causedpvdbsl and grow. The fact
that the allegation is spreading unchallenged ocamected is extremely
aggravating to the first.

6.4. In consequence of the Defendant’s refusalClhanants are being
forced to make an application to the court for sudlarmation in order to
protect (and, if necessary, vindicate) their repiatas, and the Claimants
expressly reserve the right to rely upon such &rublication of the same or
similar allegations as are proved in this claim”,

On 8" June DPSA wrote to MDR asking thémhat your client hopes to achieve in
bringing this claim and whether it is your posititmat the publication complained of
amounts to a real and substantial tort. If so pkeét us know on what basis”
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On 24" June MDR replied to the effect that the Allegatioas extremely serious and
that their clients were entitled to vindication.ejhsaid that it was clear to them that
the Allegation was made cynically to attempt toidievtheir clients from the firm.
They also said that it wdsibundantly clear” that the defendant had repeated these
allegations to others. Reliance was placed on Mrelliegh’s failure to respond to
requests for information as set out in para 6.3hefParticulars of Claim. They also
stated that if DPSA intended to apply to strike thét claim on the grounds of abuse
of process, the claimants would make a cross-agtjit for disclosure in relation to
the third parties referred to in para 6.3.

DPSA wrote back the same day to say that suchss @pplication would be putting
the cart before the horse and invited MDR to indicthe basis upon which the
claimants were entitled to the information sougdthe letter also said:

“The primary justification for pursuing this claippears to be the allegation
that our client has made the same allegation t@i®hAs the claimants it is
your clients’ responsibility to make good their eam publication. The courts
have, for understandable reasons, refused to allmlimant to interrogate a
defendant in relation to alleged additional publicams except in limited
circumstances. We note that you served a draftiegpn for pre-action
disclosure, but did not pursue it, notwithstandihg alleged damage to their
reputations. We can tell you now that, even if ydients were entitled to such
an order there are no such documents other tharnetiter to you of 5 March
which is the subject of the claim.

The Particulars of Claim complain of one publicatice. to you. There are no
other publications complained of.

If other publications were to be complained of theuld have to be identified
and pleaded. Paragraph 6.3. does not even purpodbotthis.

On the basis of the contents of the Particular€laim and your letter today
the claim does not disclose a real and substatai@land paragraph 6.3 is
not a proper particular in support of a claim foawhages in relation to the
sole publication complained of...”

On the next day DPSA wrote to say that Mr Meredgtberved the right to allege that
the publication complained of was covered by alisoprivilege and/or that it was
contrary to the public interest to allow the clantsato bring a claim on it.

On 30" June MDR wrote to DPSA saying, inter alia, thavits ‘absolutely clear ...
[that] our clients are complaining of the only pidation that they know abdutThey
asserted that Mr Meredith had, as a matter of fatised to provide an undertaking —
an assertion difficult to comprehend in light oéta-mail of 31 March (para 15) —
and requested an undertaking in the form of theniction sought in the Particulars of
Claim.

on 2 July, following an e-mail from MDR in which theyisagreed with the
proposition that the issue of disclosure had tdéedt with before Mr Meredith served
a defence, Mr Meredith applied to strike out theral on the basis (i) that it was an
abuse of process in that the allegedly tortioudipation did not disclose a real and
substantial tort, and (ii) that the publication waade on an occasion of absolute
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privilege and/or that it was contrary to the pubhterest to allow the claimants to
bring a claim for libel in relation to a publicatido their solicitor in the course of pre-
action correspondence. The latter application ispnesently being proceeded with.
He applied in the alternative to strike out claud&s and 6.4. on the grounds that they
disclosed no reasonable grounds for a claim foradge® or aggravated damages and
were an abuse in that it was not permissible tgp ol unidentified publications in
support of a claim for damages.

On 5" July DPSA included in their letter of that date fbllowing:

“You request that our client provides an undertakin terms of the injunction
sought in the Particulars of Claim. For the avoidarof doubt (not that any
should exist), our client, through us, undertakestn make the following
allegation or any similar allegation:-

“That your clients were prepared to use such sarishethods to get their way
that on their instructions our client who had credghem was threatened at
home by two extremely intimidating and burly mesuoh a degree that he
became concerned about the safety of his family”

We stress that this undertaking is made in ordenvioid the stress, hassle and
costs of litigation of this kind. It is not an adision of any liability”.

The undertaking repeated the meaning pleaded iRahtculars of Claim and was in
the form sought in the prayer.

On 7" July MDR wrote to DPSA inviting Mr Meredithchce again, to provide the
undertaking requested on his headed notepapergedidry hir. On &" July DPSA
asked MDR to explain why they required Mr Meredstiignature to be on his headed
notepaper and signed by him and asked whether ¢hents intended showing it to
third parties and, if so, for what purpose. Off' I2ly MDR said that the claimants
wanted the undertaking so that if Mr Meredith répdathe allegation he could be
sued for breach of contract. On™3uly DPSA observed that Mr Meredith provided
an undertaking on 8March and that, even if MDR disputed this was adastaking
as opposed to an offer to give one, they askesdwlon what basis their letter of 5
July did not provide a sufficient undertaking orhak of their client. This produced
no substantive reply.

The application for disclosure

Notwithstanding their stance that disclosure shd@dlealt with after the defence, on
15" July the claimants applied for an order (for pctiem disclosure pursuant to CPR
31.16) that Mr Meredith should disclose to therolants (a) the time, place and nature
of each and every publication by him to third pestthat alleges or alleged that the
claimants or either of them were involved in andfesponsible for, or were to be
suspected of being involved in and/or responsitiethreatening Mr Meredith and/or
his family at his family home; (b) to the extenatht was not covered by paragraph
(a), the identities of each individual or organisatto whom any allegation of such a
nature had been made; and (c) anything in which itfh@mation contained in
paragraph (a) was recorded.
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Mr Wallis provided a witness statement in suppéithe application in which he said
that, since the statement in the letter Bfarch was sent, people with whom he
regularly conversed had completely stopped talkiniggm and were refusing to return
his calls. He described these as including reptatees (unidentified) of Cushman &
Wakefield, Schroder’s, where Mr Meredith’'s brotlveorked, and Helical Bar. He
said that he could think of no other reason whyéhpeople would not talk to him
other than because Mr Meredith had repeated thegation to them.

The hearing before Tugendhat, J.

On 29" July 2010 the claimants’ application was rounddjected by Tugendhat, J.
He referred to some of the correspondence whichvehset out and observed that
there was nothing in the letter of March, or anywhere else therein, to suggest that
there were any grounds for believing that the Adlegn had been made to third
parties. He recorded the acceptance by Mr Helme tlier claimants that the
application was not in the existing action butespect of a possible future action. He
referred to the terms of clauses 6.2 — 6.4 of #mtidvlars of Claim. He described the
process of reasonirtfif that is what it can be called)’of Mr Wallis as being that,
having accused Mr Meredith of making further pudions and not having got what
he regarded as an adequate denial, theruse his own words “we will make the
inferences set out aboveln his judgment the inference was entirely baseland
there was absolutely no reason whatever for it.

He decided that there was going to be no resolufaime proceedings or saving of
costs if disclosure was ordered and did not see dowsuch disclosure was going to
assist fairly in disposing of the anticipated pemiegs. He pointed out that the
premise of the application was that there was ewmedethat there were further
publishees and :

“As | suggested to Mr Helme early in the proceedingseems to me that the
whole premise of this application is along the $intlkeat if somebody asks me
four times when | stopped beating my wife andused to answer the
inference is that | am continuing, and have alwdggten her, That may be a
slight exaggeration but it seems to me not by uairgh”.

His conclusion was that the application wa$ishing” one as referred to in Gatley
11" edition para 33.2‘ft should not be thought that rule 31.16 gives teablanche to
libel litigants to fish for a case... by obtainingsdiosure of documents thought to
contain defamatory words..);”and that the jurisdictional threshold (that theking

of an order would dispose fairly of the anticipapgdceedings or assist the dispute to
be resolved without proceedings or save costs),neagstablished. Even if he was
mistaken on that he said that he would refuse pipdication as a matter of discretion.
He pointed out that letters exchanged betweengzaiti the circumstances of the
present parties are likely to contain defamatonteshents about each other. If he
were to make the order soughwithout having any indication given to me as what
might distinguish one allegation from anothdtie court would expect other litigants
to make similar applications in respect of almasg ketter written by a party in the
circumstances of the defendant to the claimant&isws.

On 18" September DPSA wrote to MDR. They referred to tremscript of the
hearing before Tugendhat, J at which Counsel ferdaimants had made clear that
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the present proceedings were in respect of a spgbication (and not in respect of
any publications which the pre-action disclosuregéth might reveal). The transcript
reveals the following exchange:

“MR JUSTICE TUGENDHAT....you say the application mosmot in the
existing action and it is in an intended action.

MR HELME: My Lord, yes. My Lord, | will be robudiaut that. These are all
separate publications. There is an action in respéone publication and not
in respect of these”.

DPSA referred to the bafflement expressed by Tulgehhd at the July hearing as to
what vindication was requiredl @m completely baffled by this. Solicitors consis
write letters which necessarily are defamatoryh@ dbpposing party. It is practically
impossible in litigation to write a letter which isot defamatory of the opposing
party”). They asked why the claimants required vindicaid a publication to Mr
Morallee.

On 13" October MDR replied saying that DPSA was under:

“a fundamental misunderstanding: namely that yatoimectly believe that
other publications do not form part of this claifthey do. Paragraph 6.4. of
the Particulars of Claim is clear on this point.”

They said that the point Mr Helme was making to @eurt was to distinguish

between disclosure in this action and pre-actiseldsure and that their clients would
be actively pursuing lines of inquiry in relatiom other publications on which they
would be writing separately. They also said thatléiter of 8 March 2009 was read

by the partner in charge, the client partner, thiecisor working on the matter and

other trainees and paralegals.

On 18" October MDR wrote directly to Mr Meredith (with @py to DPSA) on
behalf of the claimants, Mr Kevin Reardon and Lmmzd.imited, threatening claims
for causing loss by unlawful means, breaches of Bsiness Protection from
Misleading Marketing Regulations 2008 and patefringement. In that letter they
said that their clients had become aware that #fantatory statement had been
repeated to certain other persons and would be dngtheir Particulars of Claim in
the defamation action in due course. On the sargettdzy wrote to Mrs Meredith
asking her for documents relating to the allegationade in their letter to Mr
Meredith of that date and said that they might becdd to apply forNorwich
Pharmacalrelief. They also sent a letter to the Office @irFTrading on behalf of
Lizzano Limited requesting that the Chief Inspeabiirading Standards undertake a
formal investigation against Mr Meredith in relatido what was said to be
misleading advertising in breach of the 2008 Redgua and take necessary
enforcement action.

On 18" October MDR wrote to Mr Jameson Evans, a spetiatis park surveyor,
with whom Mr Meredith had worked on one project toe claimants in early 2010
and who was (unbeknownst to the claimants) Mr Mién&dcousin, referring to the
proceedings and to the Allegation, and saying thdtad recently come to their
attention that Mr Meredith had published the Allegato him and that they intended
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to amend their Particulars of Claim to incorportitat publication. The letter asked
him to allow a representative of MDR to interviewnhwith a view to his providing a
witness statement; failing agreement as to whiely thould issue a summons under
Part 34. MDR said that they would require his wshevidence to cover any and all
defamatory (or potentially defamatory) statemengglenby Mr Meredith to him and
that:

“Should you refuse to offer your witness evidermeamnarily, upon
summoning you to give evidence at Court our chelitseek to make
similarly thorough enquiries of you in cross exaation.”

This letter skates over the fact that Mr JamesomnBvcould not properly be
summonsed to provide evidence if no amendmente@lbading could be made and,
even if it was, he could not, unless he showed dlintwstile, be cross examined by
the party calling him.

On 2" November DPSA wrote to MDR rejecting the new ckit®n 18' November
MDR wrote to DPSA to say that they were in the pssc of finalising their
investigation into the extent of any further pultion of defamatory material by Mr
Meredith, which had taken some time because of Mradith’'s refusal to assist, and
that once they had done so they would be finaliiegamendment to the Particulars
of Claim. They said that they had made approachégdrtain individuals whom
their clients had good grounds for reasonably Welge could provide further
evidence and such steps had been takéth ‘the effective approval of the Cdurt
They also put forward a further claim in malicioiadsehood on behalf of Lizzano
Ltd.

No application has been made to amend the PamscofaClaim so as to allege a
publication other than to Mr Morallee. Nor have gmgceedings been commenced
against Mr Meredith other than the present procegdi

The witness statement of lan Bean.

On 24" November, i.e. very shortly before the commencenoérthe hearing, the
claimants served the witness statement of Mr laanBan assistant solicitor of MDR.
He stated that he had the conduct of the claim emalb of the claimants. Such
conduct appears to have been of recent origin €meey letter from MDR up to 19
November has only had Mr Morallee’s reference.

Mr Bean expressed the view that it was very likalyd that there was good evidence,
that the Allegation had been published to a sigaift number of persons. He said that
Mr Wallis had, since the allegation was made, ha®able to communicate with Mr
David Morris of Prudential Property Investment Mgement Limited (“PRUPIM”)
as a result of which Mr Wallis wrote to the Head Adset Management on 29
September 2010 to establish a further line of airaad had had no reply. He also
said that MDR had not resolved the position wittparel to Schroders.

The letter of 28 September is concerned with the Kennet Valley Basiect and the

inability of Mr Wallis to communicate with Mr Moion that topic. What the witness
statement did not reveal was that there had besespmndence between MDR and
Mr Morris. MDR had written to Mr Morris on 8October in similar terms to those

10
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in which they had written to Mr Jameson Evans. ©fi llovember they had been
told by Mr Morris’ solicitors, Hogan Lovells, thatir Morris had no recollection of
Mr Meredith publishing the Allegation to him.

Mr Bean’s witness statement referred to the faat tarious people with whom Mr
Wallis regularly conversed in the property indugiad completely stopped talking to
him and that For example, the First Claimant has been unabledxmmunicate with
a key contact, Mr David Morris” The statement went on to say thahe Claimants
think that a very likely reason that PRUPIM anderthin the industry ... will not talk
to him other than because the Defendant has redetite allegation to thein
Despite the muddled phrasing this suggested thaMudris of PRUPIM (among
others) had failed to communicate with him becaMseMeredith had repeated the
Allegation to him. Whilst the claimants may wellveahad the view expressed (as
stated in Mr Wallis’ later statement of' December 2010: see para 48 below) the
omission of any reference to what Mr Morris hadltM DR meant that a misleading
impression was created that Mr Meredith was likelyrave published the Allegation
to Mr Morris and that there was no reason to ddldit to be so..

It became apparent in subsequent correspondenaedre the solicitors that there
had been correspondence between MDR and Mr MdFtis was because on 25
November DPSA wrote to MDR to say that they undedtthat there had been
communications in which MDR and the claimants hadrbtold that Mr Meredith had
not made the Allegation to Mr Morris or to anyongeeat PRUPIM. On the same day
MDR accepted that they had been in correspondertbeMy Morris in the course of
gathering evidence. But they declined to inform BRS its contents and claimed
privilege. In the event DPSA obtained the resparidg¢ogan Lovells on behalf of Mr
Morris so that, by that route, it came before thert

| was told that Mr Meredith understood that theagl lbeen correspondence between
MDR, Schroders and their former employee Peter €oapout the libel case and that
Mr Cooper had informed MDR that he had no relevafdrmation. | do not know
and do not propose to speculate as to whethemttoaination is correct, although it is
clear that the claimants or MDR have been in tonith Schroders. | am, however,
entirely satisfied that, if Mr Morris or Schrodens anyone else had produced any
evidence to the effect that the Allegation had bedlished by Mr Meredith to them,
it (or the results of the inquiry) would have faat in Mr Bean’s witness statement
in the light of his statement that MDR had hopeté¢dn a position to provide further
particulars of publication in good time but thaisthad not been possible.

Mr Bean recounted that MDR had approached a numbardividuals whom they
had good grounds for reasonably believing couldiipethe further evidence sought.
Certain individuals had informed MDR that the Abgign was not published to them.
Some had not replied. Some they were still to nféetdiscuss the extent of the
Defendant publishing the extent of the allegatian them” He repeated the
information about publication within the firm coirtad in the letter of 13 October.
He said that the claimants were not satisfied wighform which the undertaking took
and noted that the defendant was unwilling to pterxan undertaking on headed note
paper. The claimants were unaware of the full éxt#nthe damage caused and
therefore did not know whether the undertaking walficient to deal with the non
pecuniary relief that the claimants were seeking.

11
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On T December 2010 Mr Wallis filed a further witnesatsment in which he stated
that on 18 September 2010 he met a contact who ran his oveinéss in the
property sector one of whose biggest clients wakernsame group as PRUPIM. That
contact told him that there was a rumour circuatt PRUPIM that Mr Wallis had
sent two heavies round to Mr Meredith’s house tedten him and his family. He
said that he could never tell anyone that he hatl Mr Wallis this because, if it
became known at PRUPIM that he had released tfosmiation, then he would risk
losing them. Mr Wallis discussed this with MDR aasl a result instructed them to
write to those people to whom he believed himselidve been defamed, including in
particular PRUPIM.

| do not accept that this is evidence of the pualia of the Allegation by Mr
Meredith to PRUPIM, nor have the claimants soughtcsplead. It is second hand
evidence from an unidentified contact, who is not eamployee of PRUPIM and
whose source (and whether that source is a diremt indirect one) is unrevealed, of
the circulation of a rumour in circumstances whitie Allegation is one that was (a)
published by MDR to Schroder Propert%/ Investmenhdgement on f5March; and

(b) the subject of discussion in court or"2@ily 2010. In those circumstances there is
ample scope for a rumour to circulate otherwise tsa result of a publication by Mr
Meredith to PRUPIM.

Mr Price further submitted (a) that the evidenceusth not be entertained and (b) that
it was inherently unworthy of belief.

As to (a) the evidence was served a few hours befloe commencement of the
adjourned hearing when PD 23.9.4 requires evidenceply to be served as soon as
possible. The stated reasons for its late sermiamely (i) that Mr Wallis thought he
could "reverse” into the evidence as a result efdpproaches to potential witnesses
made by MDR in September and (ii) that Mr Price biaismed on 29 November that
there was no evidence of the Allegation being @hiagld to anyone other than Mr
Morallee, were, he submitted, not justified. It vegegparent by the time of Mr Bean’s
first statement that the “reverse” attempt hadethibnd it was obvious from the
outset, and from the judgment of Tugendhat J, MraMeredith was contending that
there was no evidence of any wider publication.

As to (b) Mr Price submitted that the supposedtiraconsequences of the source
being identified did not ring true; further if amour was rife it was inherently
unlikely that the claimants would not have obtaieedtence of it; and, if the source
had told Mr Wallis on 18 September that there had been rumours circulattng
PRUPIM it was inexplicable that MDR did not write @ther individuals at PRUPIM.

It was highly suspicious that Mr Wallis’ second m@ss statement only emerged after
Mr Morris’ denial that he had been told the Alldgat There was also no motive for
Mr Meredith to have told PRUPIM and nothing in theording of the letter
complained of to suggest that he had communicatedyone other than Mr Morallee
and the police.

Whilst there is force in these contentions, in light of my observations in para 49
above, | do not propose to consider further whetlighe evidence amounted to
evidence of publication by Mr Meredith to PRUPIMnias capable of belief.

The relevant principles

12



54.

55.
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The decision of the Court of Appealdameel (Yousef) v Dow Jones & Co [A005]

QB 946 establishes that the court is requireddp as an abuse of process defamation
proceedings that do not serve the legitimate p@pafsprotecting the claimant’s
reputation, which includes compensating the clainoaty if that reputation had been
unlawfully damaged; and that the test was whetheret was a real and substantial
tort (the test applied in deciding whether to graerimission to serve out).

In that case the online internet edition of the M&ateet Journal, which was available
to subscribers within the jurisdiction (of whom ithevere about 6,000), had an article
which, together with a list of names in an interhgperlink referred to in the article,
implied, so the then claimant alleged, that he hadn one of the first financial
supporters of Osama Bin Laden and Al-Qaeda andhlat were reasonable grounds
to suspect that he had continued to support sucbritan in recent years and, in
particular, that he supported those responsiblethder September 11 attacks. The
defamatory imputation was thus extremely grave. ddse proceeded on the premise
that only five subscribers had followed the hypseliwo of whom (unidentified)
were said not to know the claimant or to have aupltection of reading his name,
and three of whom wereri'the claimant’s camnip

Discussion

Paras 6.3. and 6.4 of the Particulars of Claim

In English law each separate publication gives tsea separate cause of action
(Jameelpara 32). It is, therefore, necessary for thdi®dars of Claim to identify
which is or are the publications relied upon. lelam for slander the Claim Form
must so far as possible contain the words complaofe and identify the person to
whom they were spoken and wh&PR PD 53, para 2.2 (2The precise words used
and the names of the persons to whom they wereespaid when, must, so far as
possible, be set out in the Particulars of Claimat already contained in the Claim
Form:para 2.4.To that position there is a narrow exception sunsed by Sharp J in
Freer v Zeb & Or42008] EWHC 212 (QB) at 31:

“If a claimant does not know the name of the pesstmwhom publication
was made, the court may, exceptionally, allow tkent to stand if it is
unreasonable to require a claimant to identify {hablishees, or the claim
may be allowed to stand pending disclosure, or phevision of further
information by the defendant(s) which it is readadeao suppose will identify
the publishee concerned. However, it is clear that court will only follow
this course in either case where the claimant chows by uncontradicted
evidence that publication by the defendant hasrtgkace and that he has a
good cause of action in defamation (see Best v t€haMedical of England
Ltd [2001] EWCA Civ 1588 at [11] to [13]; BarehamHuntingfield (Lord) 2
K.B. 193 C.A. and Russell v Stubbs [1913] 2 K.BDr30In the absence of
such evidence, the claim is merely speculative.dkd Justice Keene said in
Best at [13]:

“l conclude that the exception to the normal rutedt a claimant must set
out in the particulars of claim the name of thegqmers to whom the words
were spoken, and the exact words used] only operateere the claimant
can satisfythe court that he has a good causectibra because there is
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credible evidence that the defendant on a particaecasion and to a
particular person made a defamatory statement alboont of a specified
nature. Unless there is evidence that there is adgocause of action in
defamation, an order for further information undgivil Procedure Rules
Part 18 would indeed be a fishing expedition...”.”

It is clear fromBestthat the provisions of the CPR have not materilligred the
common law position.

In the present case the only publication in resp&athich the action is brought is the
publication to Mr Morallee: see para 3 of the Raitars of Claim. No other publishee
is identified. It is obvious that strenuous effon@ve been made to identify another
publishee but they have not borne fruit. Assertiohbelief in further publication are
not evidence of it; nor is a failure on more thare @ccasion to respond to questions
as to what further publication has occurred. Aséndthat, J pointed out in the present
case, a failure of individuals to communicate wiltle claimants may have been for
any number of reasons (e.g. distaste for the treattof Mr Meredith; disinterest in
the projects involved; or disinclination to resphn8uch assertions and failures are
certainly not evidence that Mr Meredith on a pafac occasion and to a particular
person made a defamatory statement about the citénsa as to enable the case to
come within the exception summarised by Sharp, J.

In those circumstances paragraphs 6.3. and 6.4otdenallowed to stand. | accept
Mr Price’s submission that, whilst neither paradgrajrectly asserts any additional
publication, they are implicitly premised on th@he reference in para 6.3 to requests
for a list of those to whom Mr Meredith has pubédithe Allegation assumes that he
has done so. It is only on that footing that helddoe said, by refusing the requests,
to have deliberately hampered the claimants’ attenip mitigate any damage that
had already been caused or that the Allegationdcdnd said to be spreading
unchallenged or uncorrected. (It is not to be sgppahat the Allegation has been
spread unchallenged by MDR). Para 6.4 reservesl#imants’ right to rely upon
such further publications of the same or similégdtions as are proved in the claim
following an application to the court which has nfaned.

The supposed additional publication by Mr Meredkththus relied on in aggravation
of the damages due in respect of the publicatiat farms the cause of action.
Although this point was not taken before me | regaas doubtful whether it is open
to the claimants to take this approa€vllins Stewart Ltd v Financial Times Ltd
[2005] EWHC 262 QB. But, even if it is, the obligat to identify the words spoken
and those to whom the defendant publishes them, rasist seems to me, extend to
publications that are relied on in aggravation aimdges as much as it does to the
publication which alone constitutes the cause dioac These paragraphs are an
impermissible attempt to circumvent the requirenteritientify what was said, when
and to whom, and should be struck out.

The court must determine whether there is a redlisabbstantial tort by reference to
the tort complained of in the Particulars of Claifie publication relied on is to one
person only, who is the claimants’ solicitor. | @buhat he is likely to have thought
the worse of his client on account of it particlyan the light of his client’s denials;
and there is no evidence to that effect or of aayrhfrom that publication or even of
any concern on the part of Mr Wallis as to what Morallee might be thinking of
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62.
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him. Although, as Eady J put it Mardas v New York Times Compd2009] EMLR

8 at 15*whether there has been a real and substantial within the jurisdiction (or
arguably so) ...cannot depend upon a numbers agaeh case must be determined
on its own facts, and much may depend on the igenfi the publishee(s) or the
publishet, the publication relied on is as numerically mialras it could get, and was
to the claimants’ professional agent, who was gctm respect of a commercial
dispute with Mr Meredith. It does not seem to mattihe claimants require
vindication in respect of such a publication taacstor who has been busily engaged
in stating that the allegation is false; and thay “vindication” by success in the
action will be illusory or, at best, minimal. It wial not be legitimate for the claimants
to justify the pursuit of the proceedings by prayin aid the effect that they may have
in vindicating them in relation to any wider pulalion, quite apart from the fact that
they have not shown anyameel[66].

Further, as Tugendhat, J trenchantly pointed aligisrs are routinely the recipients
of defamatory imputations about their clients (simoost allegations of unlawful
conduct are likely to be defamatory). Whilst suclblgcation is likely to be covered
by qualified privilege on the basis of a common amdresponding interest, and
perhaps of absolute privilege, so that any claireedaon them will in the end be
likely to fail?, it seems to me that the court is entitled, i light of the overriding
objective and the interests of proportionalitydiscourage and prevent the use of its
time, at great expense, on actions in which they gniblishee is the claimant’s
solicitor and thus someone in the claimants’ camp.

Mr Helme referred me t&anders v Percy and the Ministry of Jusf{ize09] EWHC
1870 (QB) in which HHJ Moloney QC, sitting as agedof the High Court, declined
to strike out a claim in slander dameelgrounds where the only publishee was the
claimant’s solicitor. That was, however, a caswlmich the slander (that the claimant
was a benefit fraudster) was apparently intendguetsuade the solicitor to act to his
client’s detriment (there is no reasonable basissfgposing that to be so in the
present case); andrucially” (as the judge put it) the speaker was a cournterff
acting or purporting to act in relation to courtsmess, which gave rise to the
possibility of exemplary damages and bore, in tiage’'s view, powerfully on the
appropriateness of striking out. Mr Helme also mef@ to Stelios Haji-loannou v
Dixon and Ors[2009] EWHC 178 (QB), where the publishee was smmeoutside
the claimant’'s camp and there was republicatiothenFinancial Times, anéreer v
Zeb & Ors[2008] EWHC 212 (QB).

Even if the claim were to succeed any damages dyogeardable would be likely to
be very modest indeed. The continuation of thentlaannot be justified on the
footing that it is necessary to obtain final injtime relief. A claimant is not entitled to
an injunction unless there is good ground for apgneing a wrongful repetition:
Jameel[74 — 76];Hays Plc v Hartley{2010] EWHC 1068 [57]. Mr Meredith has
already given an undertaking which appears to nmieqtéy adequate. In the light of
the undertaking given, and of these proceedingsethre no reasonable grounds for
thinking that he is likely to republish. ParadoXigasuch republication as has

! Thus inHughes v Dickt was significant that the publishee was an inmatign officer and arguably a police
officer; and inSanders v Percthat the publisher was a court official.

2| recognize, of course, that a plea of qualifietifege could be defeated by a successful claimalice and
that the time for such a claim has not arisen gtlienothing to suggest that such a plea wouldddae:
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demonstrably taken place outside the claimants’pcauould appear to consist of the
claimants asking third parties whether the Allegathas been made to them.

Lastly | bear in mind that the fact of being sue¢dldis a serious interference with
freedom of expression. Mr Meredith is not a jouistabnd does not occupy the
special place in a democratic society of the medigourveyor of information and
public watchdog (sePrager and Oberschlick v Austrid995] 21 EHRR [34]). But
he was entitled to express his understandable ommcgbout what he said had
happened, which he did in measured tones, andsitappropriate that he should do so
to MDR.

Having regard to all these considerations and rdmghmyself of the care that must
be exercised before striking out a claim, | haveedo the clear conclusion that these
proceedings do not assert a real and substantialotothat there would be any
“tangible or legitimate advantage to their contimee such as to outweigh the
disadvantages for the parties in terms of expeasd, the wider public in terms of
court resources— per Eady J inSchellenberg v BBQ2000] EMLR 296, cited in
Jameelpara [56]. It would be an abuse of the court’'scpss to allow them to
continue. Although other cases are only a limitegdg | consider my conclusion
consistent with the conclusions reached by GrayBerzant v Rausinf2007] EWHC
1118 (QB): Eady J itMcBride v Body Shop Int PI007] EWHC 658 (QB) and
Coulson J ifNoorani v Calve{2009] EWHC 561.

Since the test for striking out is in essence thmes as that applicable to an
application for permission to serve out, it is mialeto consider whether, had Mr
Meredith been outside the jurisdiction, | would @ayranted the claimants permission
to serve him there. | would not. To use the expoesgsed inJameelthe game is not
worth the candle.

| should make plain that | would have reached #maesdecision if the claimants had
applied to plead publication to MDR personnel otttean Mr Morallee or if | had
required them to undertake so to plead (Mr Helnggested that the claimants could
give such an undertaking), | would not regard th&@ntants’ position as being
improved on account of such further publication,iaihcould only have occurred
because others in the firm were shown the letté"dflarch by Mr Morallee or as a
result of his instructions or on his authority.

For these reasons | shall dismiss the claim.
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