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Lord Justice Ward:

1.

It is the well known duty of parties in proceedirfgs ancillary relief after divorce to
give full and frank disclosure of their means. ®times, however, one party (I shall
assume for the purpose of this judgment thattheswife, although, as will be seen, it
may be the husband) will fear that the other wadhceal the extent of his (or her)
wealth from the court. The response is a pre-amapirike: the wife plunders his
documents and appropriates them to use in thelanycilelief proceedings. In the
Family Division the purloined documents are knowen'‘ldildebrand documents”, so
named afteHildebrand v Hildebrand1992] 1 FLR 244. The novel question which
arises in this appeal is whether, and if so in wda@umstances, the wife’s solicitors
may be liable in damages to the husband “for bresfcltonfidence, misuse of
personal information, invasion of privacy and wriuhgnterference with property by
possessing, taking or intercepting the claimantsreaspondence and documents
including personal family letters, private and ddahtial letters concerning business
opportunities and documents containing financisdrimation.”

That was the claim brought by Mr Marco Pierre Whtminst Withers LLP, one of
the leading firms of divorce lawyers, Mr Marcus Beaone of its partners, and Mrs
Matilde White, the claimant’'s wife. On 19th Noveentb2008 Eady J. struck the
action out. On the direction of my Lord, WilsonJL.Mr White's application for

permission to appeal was adjourned to this Couth whe appeal to follow if

permission be granted. For reasons which will bexapparent, | would grant
permission to appeal.

The facts in a little more detail

3.

Marco Pierre White is a very well-known chef andtagrateur. He had been
previously married and has a daughter Letitia, kmoas Letty, by that earlier
marriage. He and Matilde began to live togethet993 and married on 7th April
2000. They have three children. The marriage agp® have become unhappy and
they separated in the summer of 2006 but were olednand entered into a deed of
reconciliation in September 2006. Sadly the rediation broke down and they
parted finally in January 2007. On 8th March 2008 White issued a petition for
divorce and in due time began her claim for angillzlief.

In their Defence, Withers and Mr Marcus Dearle whbshall henceforth call “the
defendants”, the claim against Mrs White havingrbeécontinued on 2nd May
2008, plead that the claimant had made a serig¢kreats that in the event of Mrs
White’s divorcing him, he would fail to provide fuhnd proper financial disclosure
and/or he would dissipate his assets or frustreepetitioner’s ability to obtain the
financial provision to which she was lawfully efed. It is alleged that he informed
her that:

“(a) she would not receive a penny from him wemytkver to
separate;

(b) he would leave the country and that she wowden find
him;



(c) he would pull the plug on everything and tHa svould get
nothing from him because when his affairs were wegited she
would discover that he owned nothing, because & allabeing
dealt with now;

(d) he owned nothing and had sold it all for £1.”
These allegations are denied in the Reply.

The Defence goes on to plead that since the comenae@ of divorce proceedings,
the claimant had conducted himself in a way whias walculated to frustrate Mrs
White’s entitlement and to conceal his true finahgosition by means of a series of
false, incorrect or misleading statements andnigitio give proper disclosure of his
assets. Again | should record that these allegsitwe denied.

The scene is now set. Mrs White’s response wadiqiabdle. To thwart him she
began to remove his documents.

The claimant says in his withess statement thatdeefirst alerted to the fact that Mrs
White might have been intercepting his mail in Nober 2007. On 23rd November
2007 P&O had contacted him to ask why he had igotesi a contract they had sent to
him on 1st November 2007. He explained he hadeuwsived it: he had been out of
the country when it had been sent. They confirmdthd been sent to his home
address in an envelope marked “Private and Cortfalen P&O were concerned that
he had not signed because they had already prafitédeir brochures and publicity
material in connection with his association witbithrestaurants on their cruise ships.
Mr White looked for the contract at his home addrest could not find it. He had to
go to P&QO'’s offices in Southampton to sign a dugttic

He consulted his matrimonial solicitors, BindmarP&rtners, and on 23rd November
2007 they wrote to Withers referring to the conaéo with P&O and stating:

“He [Mr White] believes your client must have thegmal
[contract]. Please could you return this conttagether with
any other Hildebrand documents that you or yowntlhave?”

In the days that followed Mr White confronted higenand according to him she told
him that Mr Dearle had told her to intercept hisilnaad take his documents. Both
Mrs White and Mr Dearle deny this. Mrs White sayber witness statement:

“I recall that at the commencement of the divoroecpedings |
discussed with Marcus [Dearle] what | could and |dounot
remove in terms of documents that were relevargfmaily
relevant to any matrimonial proceedings. | redadit Marcus
advised me that | was entitled to copy documends ltfiound
lying round the home as long as | did not use forcdereak and
enter into any room and/or briefcase in order ttaiobthose
documents.”

Mr Dearle confirms in his witness statement thadhlikenot tell or advise Mrs White
to take and/or intercept any of the documents.sdies:



10.

11.

12.

“l advised Mrs White that she was only entitledta&e copies
of documents that she found in the matrimonial honhéch

were relevant to the matrimonial proceedings, mtedishe did
not break into any of the claimant’s property id@rto obtain
access.”

He attached an attendance note dated 3rd May 2@&hwecords:

“You referred to the fact you have found some doents of
Marco’s and you gave copies of them to us. MDDficored
that you are entitled to take copies of documentsiged you
do not break into anything in order to gain acdcesbem ..”

According to Mr White there was a conversation lesw him and his wife on 2nd

December in which she prevaricated about the wberga of the P&O contract

saying at first that it was in Marcus Dearle’s odfj then retracting that and saying it
was in their daughter’'s bedroom and then sayinghsitelooked for it but could not

find it. As a result Mr White consulted Hill Digkson who represent him in these
proceedings and they wrote on that day to Withemmahding a list of the documents
which were or had been in the possession of Withiedsdelivery up of all documents
and all copies in the firm’s possession.

In their response sent later that day, Withers @yrperhaps some would say a little
condescendingly:

“It appears that you are not familiar with the mileegarding
disclosure of documents in a family law contexteTules are
set out in the leading casetdildebrand v Hildebrand1992] 1

FLR 244, which we suggest you read carefully. Wjen do,

you will see that our client’'s obligation to dissé any
documents or copy documents belonging to your tlenpon
service of a questionnaire, or upon request ifi@arl It is a
shame that you clearly did not see fit to consolaryfamily

department to check the law before writing to us.”

They went on to say that they had earlier that gyt to Bindmansdil of the
original documents that are in our possession” (I add thphasis) but “for the
avoidance of doubt, we have kept copies of all dwents as we are entitled to.”
They denied advising their client to intercept Mh®'s post but retorted that Mrs
White was “perfecthentitled tocopy andetain any documents which she finds lying
around and which belong to your client, subject to commdywith theHildebrand
rules — which she has done to the letter”, (agaih wiy emphasis added). They
explained that they had seen the P&O contractierfirst time “when it arrived by
fax from our client this afternoon”.

Withers had compiled a schedule of thédebranddocuments which were returned
to Bindmans. There were 42 of them. The earbesims to be dated 4th October
2004 and the last was the letter from P&O Cruisgsdi1st November 2007. Most of
the 42 documents are financial documents of onteos@nother. Mr White points out
that they were addressed to him but sent to a nurmbeddresses, presumably
business premises occupied by him. It is regredttidt no attempt has been made to



13.

14.

15.

identify how many of these documents are origimal how many are copies of the
documents that were taken. There was some disyatgt this at the hearing before
us which will have to be resolved if this matteregao trial. In any event, the
exchanges between Counsel in the course of argusweygest that at least a
significant number are original documents. By goral documents” | mean the
actual documents, the very pieces of paper, thed vegnoved, as distinct from copies
made after removal.

One of the documents which has caused some confuse a draft letter addressed
to, but apparently never sent to Withers. Mr Whienmented that:

“On the original ... there is nothing written at tt@p of the
first page however on the copy that was providedmyp
solicitors in these proceedings it states that asviound by
Matilde White in my car. This was not written byeror by
anyone on my behalf and | infer that it was writtey the
defendant.”

That observation was taken to be an assertiorthieaivhole document was a fake so
that at times it has been called “the fake lettert | think Mr David Sherborne who
appears for the respondent now accepts that thdswwoperly understood mean no
more than that only the added words, “Letter foogdatilde White in car ...”, were
the words not written by him. It is a dispute whitow has little importance.

Also among the documents are a letter from Lettyafketter from one of the children
of this family and Mr White said he had never séeem until the originals were
produced by Withers. The letter from Letty neeaisis elaboration but | shall keep it
brief. It was a touching, almost heartbreakingeleto her father expressing her love
for him and her wish to see much more of him. d#sva letter which desperately
called for a speedy reply. It is alleged that teiter was not only intercepted but it
was also withheld, thus denying Mr White the oppoityy to respond to his
daughter’s cry for help. Mr Dearle, an experientaaily lawyer, may be open to
criticism for withholding it.

In response to a request for further informationtted Defence asking when the
defendants came into possession of each of theod@nients the not very helpful
response was that the defendants came into pamsexsineHildebrand documents
on various dates between August and December 200@se facts were stated to be
true by Mr Dearle. At the hearing before Eady tJwas pointed out that the
attendance note to which | have referred in pajapdve acknowledged receipt of a
document on 3rd May 2007. A corrective witnesdest@nt was filed by the
defendants’ solicitors in which they acknowledgédttthey had been in error in
drafting the response saying:

“In fact the defendants had instructed my firm amJary 2008
that the range of dates when they received theeHikhd
documents was from July 2006 to December 2007.”

There must, therefore, have been a number of anmtasvhen documents were taken
by Mrs White and handed to Withers, but so far anlg attendance note is disclosed
recording those events. A significant matter fos tourt is that we are completely in



the dark as to the length of time each document iwtned by Withers and this
aspect, which may have important repercussions,alib need clarification if this
goes to trial.

The Claim and Defence

16.  On 14th December 2007 Mr White launched his clasnh laave already set out at [2]
above. He valued the claim as one not exceedifgd8B. The particulars of claim
listed the documents in a schedule as documenentak intercepted from the
claimant’'s home, his office, his car and his clothi Special mention was made of
the draft letter to Withers found in the car (tloecalled “fake”), Letty’s letter and the
P&O contract. The particulars of claim plead:

“3. The third defendant has taken or intercepbeddaimant’s
documents including private family letters or cependence
containing private or confidential information refey to the
claimant and his financial or business affairs ¢“th
documents”).

PARTICULARS

Prior to disclosure the claimant is aware that yftwo

documents were taken or intercepted. Such arasiéehin the
schedule served here marked “A” and were takenteraepted
from the claimant’s home, his office, his car ansl ¢lothing.

5. On or about 24 November 2007 the third defenddiist at
home told the claimant that she had been told kysécond
defendant to take his mail. ...

7. ... ltis evident from this letter [of 7h Deceenl2007 from
Withers to Bindmans] that the defendants were atblideen in
possession of both original and copy documentsthatsuch
were delivered up after receipt of the letter [t December
2007from Hill Dickinson].

8. Possession of the documents infringes the alatis rights
in confidence and privacy, misuses his privatermgtion and
wrongfully interferes with his property.

9. Further the first and second defendants anetlyoiand
severally liable with the third defendant for hekihg or
intercepting the documents ...

10. By reason of the above matters, the claimastsuffered
injury, loss and damage.

PARTICULARS

The claimant was deprived of correspondence from his
children.
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18.

The claimant was deprived of correspondence arainrdtion
relating to his financial or business affairs. particular, the
claimant was denied the opportunity to sign andrrethe draft
agreement from P&O in a timely manner.

The claimant’'s privacy has been invaded in a wayfihds
upsetting and humiliating.

AND THE CLAIMANT CLAIMS:

(1) damages for breach of confidence and privauguse of
private information and wrongful interference wtfoperty.”

In their Defence Withers and Mr Dearle contend thia¢ claim is wholly
misconceived both in fact and in law, that the ipatars of claim fail to disclose any
reasonable cause of action and that they are aseaifuthe process of the court, the
claim being a collateral attempt to place impropegssure upon or intimidate Mrs
White in her divorce proceedings with the claimamtd/or impede her proper
representation in those proceedings and the claitharefore liable to be struck out
on any one of those grounds. In fact no claintri&@esout was immediately made.

The defendants admit that they “acquired the 4@udwmnts ..in the course of the
divorce proceedings”. By way of defence to theneléor breach of confidence and
privacy and/or misuse of private information, theyer that even if the documents
were private or obtained in circumstances of carfwe, there could be no actionable
tort since there was no misuse of the private mairon nor any breach of
confidence. In paragraph 14 it is contended that documents were “lawfully
acquired by the Third Defendant and/or taken (ateficepted’) by her with the
implied authority or consent of the claimant”. Takegation of consent is founded
upon the claimant’s alleged dyslexia which led he Third Defendant reading his
correspondence and having implied authority alwtaydo so. It was further alleged
that “the taking (or ‘interception’) and/or any usie[the documents] for the purposes
or in the course of or in relation to divorce predegs was legitimate, justified
and/or a matter of public interest”. The defende lawful excuse/legitimate
justification or public interest arose from theiglant’s alleged failure to give full and
frank disclosure and the documents being takeru$erin existing or contemplated
proceedings between husband and wife. The allegkateral or improper purpose
relied on the claimant's attempt to remove Withéman acting as Mrs White’'s
solicitors in the divorce proceedings, an attemptictv was unsuccessful. The
defendants plead that:

“17. ... in further support of that contention th#ie

proceedings are an abuse of the process [theyefdt] to the
fact that these proceedings not only lack any meribut will

also achieve no or no real purpose or gain forcthgnant in
view of the fact that (a) the original documentsraveafely
returned to him prior to the commencement of tlecgedings;
(b) even if actionable, the temporary deprivatidrtr@m will

result in only a nominal award, far outweighed bg tosts of
the proceedings and (c) the documents are to be insthe
ancillary relief proceedings in any event.”



19.

20.

As | have said, no immediate steps were taken rikesbut the claim. Instead
directions were given for trial including the standl order for disclosure and
directions for the exchange of witness statemeis. Michael Crystal Q.C., who

now appears with Mr Jonathan Crystal and Mr AdarmAsar for the appellant,

points out that in the disclosure statement sigogdir Dearle he says he did not
search for any documents pre-dating 2007. Thigorese is criticised by Mr Crystal
as it is now known that Mr Dearle had been recgidocuments over time from July
2006. Even though we do not know when each of thdatuments was in received
by him this may be a very minor point of criticispiven his solicitors’ apparent
misunderstanding of Mr Dearle’s instructions tonthe

On the date that witness statements were to hage brchanged the defendants
applied to strike out the claim pursuant to CPRtarand 3.4 alternatively that
judgment be entered for the defendants pursua@Pt® Part 24.2

“because (a) the Claimant’s Statements of Casdodismo
reasonable grounds for bringing a claim againsmthand/or
(b) the Claimant’s action is an abuse of the csuptocess;
and/or (c) the Claimant has no real prospect oteseding in
his action and there is no other compelling reagbwy the case
should be disposed of at a trial.”

The hearing before Eady J.

21.

22.

Mr Jonathan Crystal represented the claimant, Merl&trne appearing for the
defendant. We have been taken through a transafifite proceedings before the
judge. By way of very short summary, it is appardrat Mr Sherborne focused
primarily on the claim for damages for breach ohfatence or misuse of private
information. The cause of action based on tresfmad®e documents seems almost to
have come as a surprise to the judge when Mr Grgstationed it. Very little, if
indeed any, argument, seems to have been addrestw®el judge about the common
law claim for interference with property.

The salient points of Eady J.’s judgment are these:

“10. Where one spouse takes documents belongintpeo
other, intending to use them in matrimonial procegsl or to

seek advice on them in that connection, and thathes

intercepting post or breaking into (say) a deskdgtbor vehicle,
the impermissible act cannot be excused merelyusecaf the
motive. The cases cited before me, in which judbage

addressed the taking of documents in that conbexie not had
to consider the question of civil remedies that hhidpe

available to the other partner. Here that is aenathich needs
to be considered.

11. The law regarding interference with persomapprty may
have application notwithstanding a marital relasiop. It is
recognised in thelildebrandline of cases that a document "left
lying around" can be copied and used in the praogsdbut it
would not seem to be right to take and keep anir@ig



especially perhaps when that involves concealing th
document's existence altogether from the intendeighient. ...

13. For there to be a civil remedy in respect efspnal
property, what is required is for the proposed de&mt to have
asserted some contrary property right to it asreahat of the
owner. If a demand for its return is made andsedi) then
there may be a cause of action. On the presetst there is no
evidence that the solicitors ever had the origifR&O]
contract in their possession, still less that tlasgerted any
claim over it or refused a demand to return it.e Ewvidence is
that the first they knew of it was when they wenéormed
about it by telephone on 7 December 2007. Mr [Reasked
for a copy of it, as being potentially relevanttt@ financial
dispute, but indicated that Mrs White should lethwe original
for her husband's collection when he next visitezliouse. It
is impossible to see how any conventional doméaticwrong
has been committed by the Defendants. ...

15. ... There must be facts, capable of beingdad, which
would (if true) establish the tort in question oroyide a
sufficient basis for an inference that it must haveen
committed. There is no such evidence. The metetiiat Mrs
White intercepted his mail, if she did, would notegrise to the
inference that she must have done so at the itistigaf her
advisers. ... | must assess his prospects of estalg the tort
of wrongful interference in the light of the eviden Yet the
evidence of what happened is all one way. Bothsthieitor
and his client deny that any such advice or engmment took
place.

16. A variation on this theme is that interferemnagh
correspondence is contrary to the right of privaoytected by
Article 8 of the European Convention on Human Rsgand
Fundamental Freedoms. ... The cases in which these ne
principles have so far been applidddinwright v Home Office
[2004] 2 A.C. 406Campbell v MGN Ltd2004] A.C. 457 and
McKennitt v Ash[2008] Q.B. 73] have been primarily
concerned with the wrongful communication of infation, in
respect of which the claimant had a reasonableatatien of
privacy, to a third party or to the world at largéhat is not the
situation now before the court. There has beetmsuse" of
any information, or breach of confidence, on thet pd the
solicitors. Such information as they have beeremgilias been
received, noted and retained purely for use in eotion with
court proceedings and the protection of their ¢tkeimterest in
that context. That is in accordance with the commmactice
recognised in theHildebrand cases. It does not involve
"misuse”.



17. It emerges from the evidence that a few dociisne
contained in the Hildebrand' list disclosed to Mr White's
solicitors consisted of originals rather than cepielt might
have been better to ensure that only copies weainesl, but it
cannot be said that their possession of those dextamwas in
itself wrongful. They were not withheld in the tieeof a
demand for their return; nor was any adverse rightitle
asserted.

20. As | have said, there was an alternative gtaaised for
striking out; namely, that the claim was an abuk@rocess.
The suggestion is that the proceedings have nat bexight in
order to obtain a remedy but merely to cause hdesl®rs
White and her solicitors — and perhaps to give tasa conflict
of interest such that they would have to withdraS8ince there
is no claim for an injunction, there being no bdsisseeking
such relief, the only remedy that the Claimant dabtain if he
were able to establish a wrong on the part of tiissfendants
would be that of nominal damages. It is thus daydMr
Sherborne that the claim could be characterisethenphrase
adopted by the Court of Appeal rameel (Yousef) v Dow
Jones Inc[2005] QB 946, as being "not worth the candle".
There is clearly much force in that submission, boé
jurisdiction is one that needs to be exercised withsiderable
caution. If there were some genuine basis forkthg that a
professional person had committed a wrong in cammeevith
legal proceedings, it might be thought that a ditigshould be
allowed to pursue the matter even though therensgsospect
of a significant remedy. Similar considerationsighed with
the Court of Appeal in the case Ashley v Chief Constable of
Sussex Policd2007] 1 WLR 398, where the claimant was
permitted to proceed with his claim for assaulwitbistanding
admissions made on the Chief Constable's behad bability
for negligence.

21. 1 need not, however, come to a final conclusim the
matter of abuse, since | have already decided ttieatclaim
should be struck out as disclosing no cause ofomcti
Moreover, even if the particulars of claim were anhed to
make, directly, the claim that the solicitors hatviaed Mrs
White to intercept her husband’s mail, or to takey a
impermissible step to obtain documents, they waadntitled
to summary judgment on that issue since there wbeldo
realistic prospect of establishing that this was so

The arguments advanced on the appeal

23. If Mr Michael Crystal Q.C. did not concede that ttiaim for damages for breach of
confidence and privacy could never succeed, he quite clear that he “need not



24,

25.

26.

27.

28.

trouble” us with that element of the claim. In guggment he was clearly right to
take that course: Mrs White’'s communication of tbafidential/private information

to her solicitors for their use in the litigatioawd never be characterised as misuse of
it.

Mr Crystal instead concentrated his fire on tresgasyoods submitting that there was
a direct and immediate interference with the claitisapossession of the documents
which were handled by the solicitors without hisrpission. Mr Sherborne’s answer
was to deny that the interference was either dioedinmediate and to assert that it
was essential that the appellant have actual peissesf the goods at the time of the
interference and that could not established.

Mr Crystal's fall back position was to rely on camsion of the documents and Mr
Sherborne submitted that claim failed because fipeliant could not establish any
overt act of withholding nor any exercise of doramiover the documents by the
solicitors.

Mr Sherborne submitted that thi#debrandpractice in the Family Division had been
properly followed and that constituted a good deéeim the public interest.

Mr Crystal sought to enhance the solicitors’ ligbilby submitting that they were

jointly responsible for the tort committed by Mrshiéé because they aided its
commission by the retention of the documents. Hlerstted that the judge was
wrong to hold “a mini-trial” and so find that Mr Rde never gave advice to intercept
the mail.

In anticipation of Mr Sherborne’s submission thay anominal damages could be
recovered, Mr Crystal sought to contend that thartcaould award Mr White
aggravated damages and furthermore that the calutysto give effect to Article 8 of
the ECHR required the court to give more than namolamages where greater
compensation was justified by a wrongful interfeemvith another’s personal private

property.

Discussion

29.

Before turning to the issues raised in the app&athy | emphasise, arise in the law of
tort, 1 need first to explain thelildebrand practice in the Family Division whilst
noting at the same time that this practice is het subject of the appeal but the
background against which it is madeHildebrand v Hildebrand1992] 1 FLR 244
was decided by Waite J. Counsel for the victoriaife was Mr Nicholas Wilson
Q.C. In that case it was the husband who had titreeisly obtained photocopies of
the contents of his much richer wife’'s personal blexkept in the matrimonial home.
The wife issued a questionnaire seeking disclostithose copy documents but the
husband refused to produce them. The husband aramtber series of raids on the
wife’s home and took photocopies of so many documebtained by him in the
course of those visits that they would “fill a @at The wife conceded she had to
disclose these latter documents but the husbarsispet in his objection to disclosing
the copies he had taken of the box office file lnseahe asserted that he needed to
maintain an element of surprise in circumstancesre/it was being alleged there was
a real risk that disclosure might prompt a fraudtlgoncealment of evidence by the
wife. Waite J. ruled against the husband becauseiwv of the fact the wife still had



her box file and knew the documents that were,iit iwas fanciful, even absurd, to
argue that there was still some remaining elemémsumprise of which the husband
could take advantage. The cat was already ouneolbag.

30. There was another issue before the court. Theadmashad served a questionnaire
and demanded answers to it which, it was submittecthe wife’s behalf, were
already known to him from an inspection of the doeuats he had removed. That
guestionnaire was a standard practice of the Fabilision and had the character
both of a request for discovery and of an intertoga The wife objected to
answering it on the grounds that because the hdshaa taken matters into his own
hands by blatantly and, as was conceded, impraopertering the wife’s home
without permission to secure his crate full of doents, the court should not condone
such conduct for it was an abuse of the court'€¢ss. Waite J. agreed. He held at
p. 254 that the husband had chosen to take mattershis own hands as regards
discovery and in such circumstances “to come tacthet and seek to make use of a
guestionnaire designed to achieve the ends ofcgudty supplying gaps in the
knowledge of a genuinely ignorant party is to makemockery of the court’s
discovery procedures”.

31. There are two further points to be noted. The fsshis, as Waite J. held at page
247

“There is another important feature in the cont#xtliscovery
which it is relevant to mention as applying in fandases. The
jurisdiction is a paternal one, and, where finahpraceedings
are involved, the court is exercising not merelgaternal but
also, in appropriate circumstances, an inquisitguiasdiction.
Underlying the whole basis of the exercise of tlorts
discretion under the amended s. 25 of the 1973sAttte duty
of both sides to provide the court with informataimout all the
circumstances of the case, including, among othiegs, the
particular matters specified in s. 25. That wasyvdearly
stated by the House of Lords invsey (formerly Jenkins) v
Jenkins[1985] AC 424 ... (see the speech of Lord Brandon at
p. 436. ..).”

32. The second important point is to note the limiteab# of the judgment. The judge
said at p. 248:

“Submissions were made to me as to the proprietyhat
conduct [obtaining the contents of the box file and
photocopying them] and | learnt, with interesttloé problems
that practitioners experience when they are askeddiise
spouses on the brink of a marriage break down as&ther it
is proper to photograph secretly documents belanginthe
other spouse. These involve deep questions. Adaimnk
they are better left to be resolved by those wheehhe task of
framing the rules of professional etiquette onatessary, by a
court with appropriate authority in a case in whibke matter
arises directly for consideration or for an auttative obiter
statement.”



This appeal may be the occasion for that considerat

33. The next authority is the decision Thv T (Interception of Documentg)1994] 2
F.L.R. 1083 decided by none other than Wilson Jneashen was. There the wife
feared that the husband would seek to understat&uh extent of his resources to the
court and so she engaged in a number of activitesding opening and taking
letters addressed to him and breaking into hiceffivith the intention of gathering
documentation to enable her to ascertain the habarue financial position. He
retaliated. My Lord noted that at times the witged force in order to obtain the
documents, for example by breaking the door or windf the husband’s office. She
also opened letters addressed to him and misapaiegra letter which was not
produced by her solicitors until six months lat&he removed another letter and that
was returned to him via the solicitors five montéter. The husband in turn broke
down the door of the room in which the wife kept papers and removed a mass of
them. Less than a fortnight before the substantigaring the wife’s solicitors
produced two hundred and twelve pages of furtheunh@nts or copies of documents
belonging to the husband. She had had a subdtantraber of them in her
possession for many months. She entered his officke he was there and snhatched
his diary and ran off with it, read it and therureted it. My Lord held at p. 1085:

“The first question, which is not straightforwand, to what
extent the wife's activities in relation to docunserwere
reprehensible. The fact is that the husband hadnade a full
and frank presentation to the court of his finahcésources
and that a few of the documents taken by the vafelike the

diaries, scrutinised by her and then called foxehenabled this
to be made clear. The wife anticipated — and dl finat she
reasonably anticipated — at the outset of thealition that the
husband would seek to reduce the level of her awmsrd
understating his resources in breach of his dutyh&court.
On balance, | consider that in those circumstaritesas

reasonable for the wife to take photocopies of sathhe

husband's documents as she could locate withoutuskeof
force and, for that matter, to scour the dustbiBsit the wife

went far beyond that. She:

(a) used force to obtain documents;
(b) intercepted the husband's mail; and
(c) kept original documents."
34. My Lord went on to consider the next question, nigme

“... whether the reprehensible activities of the wiferelation
to documents amount to relevant ‘conduct’ or toekewvant
‘circumstance’ within the subsection. | apprecittat it has
been held that a spouse’s behaviour in the angillagation,
specifically a dishonest failure to make full desuire, amounts
to such conduct ... ... a dishonest disclosure will more
appropriately be reflected in the inference thatrésources are
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larger than have been disclosed (in which casdlitadl within
s. 25(2)(a)) and/or in the order for costs; indé®at is how |
intend to approach the husband’s disclosure indage. | am
also firmly of the view that the wife’s activity irelation to
documents should not be brought into my reckonihghe
substantive award, whether as conduct or a ciramst but
should prima facie have some relevance in respecosts.
The extent of their relevance will depend on théepoy of
other factors. Although the wife’s activities magpt have
caused significant increase in the costs, the codidcretion is
wife enough to permit their inclusion in its survey the
litigation.”

| agree that it is appropriate to consider thathstreprehensible activities” are
capable of constituting “conduct” within the meamiof s. 25(2)(g) of the
Matrimonial Proceedings Act 1973 or of being a ogafr ordering costs against the
miscreant party and, as | understand it, thateswhy the Family Division marks its
displeasure with such an improper resort to sdlf-h& should, however, be noted, as
Eady J. has correctly observed, that neitherTnor Hildebranditself dealt with the
question of whether or not the conduct of the wi#] less of her solicitors, was
tortious or in breach of the duty of confidence/pgy. That question falls to us to
decide.

The next case in the trilogy Isv L [2007] EWHC 140 (QB), [2007] 2 FLR 171
where a claim brought in the Queen’s Bench Dividigra husband against his wife
and her solicitors, also well-known family lawyetdughes Fowler Carruthers, for
delivery up of two copies of the hard drive frone thusband’s laptop. In that case the
solicitors, who it seems were acting on the adwatéading counsel (see [37] and
[39]), had advised the wife that it would be a sgllesprecaution to remove his laptop
from his study and take copies of the hard drivectwvhwas virtually the only
repository of the husband’s documentary informatidrhe husband alleged that the
hard drive contained numerous documents, many athmvere covered by legal
professional privilege, others were of a confid@ntiature and related to his personal
life, others related to his personal, financial &undiness affairs and yet others related
to personal and business affairs of friends anttaglies. Tugendhat J. introduced
his judgment saying:

“[1] Itis frequent in matrimonial disputes for @party (in this
case the wife) to suspect that the other partp@ifto destroy
documents, or conceal information which is, or mias,
relevant to the proceedings, and to do so with ewvto
preventing her from obtaining from the court theahcial
provision to which she claims to be entitled. Whihe law
provides for court orders to be made for the pregem and
obtaining of evidence for the purpose of future aleg
proceedings, claimants, or potential claimants, etones
resort to measures of self-help, by copying, seizior
attempting to access digital copies of documeriifie other
party in such a case, in this case the husband,rights,
including privacy, confidentiality and legal prosesnal
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privilege, in relation to relevant documents. Tihghts of
privacy and confidentiality (but not any right afiplege) may
be overridden by the competing public interest t@uay trial
should be conducted on full evidence where the thecus are
relevant. But unless a document or informationelsvant to
the actual or intended proceedings in question,ridjets of
privacy and confidentiality will not be overriddeat the
instance of the potential or actual claimant, hdre wife.
These measures of self-help therefore give riseletyal
difficulties.

[2] The difficulties that measures of self helweagirise to in
this context include the danger that the husbaigtiss will be
overridden, when they would not be overridden & thatter
had been the subject of an application for a pvesen or
search order made to the court. Rights of confidkty, and
legal professional privilege, have long been preigdy the
common law. Measures of self-help could in thet paslve
the commission of civil wrongs, such as trespassadh of
confidence and breach of copyright. In the lasty@8rs or so
the legal protection of information has been gyeattreased.
This has in large measure been in response toeeapment
of computers and their use for word processing semtling of
electronic messages. The amount of information tha be
stored on a laptop is vast, and techniques foriogpgre quick
and simple for experts. So the potential fruitself-help are
of a different order from those of former days. e3é
developments have given rise to the question ofettient to
which measures of self-help are also in breachhefdf the
criminal provisions of the law designed to protée databases
contained in digital form in computers.”

He decided that if the case were to go to trialdlveas a real prospect that it might be
found that the wife had acted unlawfully or hadewrdpted to do so, that case
concerning not only a claim to misuse of privatd aanfidential information but also
breaches of the Data Protection Act 1998 and thapier Misuse Act 1990. So he
ordered the delivery up of the hard drives to thsbland’s solicitors. He did not find
the conduct of the wife’s case at all attractit&e said:

“[93] I find it a matter for considerable concdirat parties to
litigation should conduct searches which lack arfytle

safeguards built into a search order issued bydluet, and all
the more so if they do that in circumstances whiees could
not reasonably expect to obtain any such order fiteencourt.

[107] It is a matter for Parliament and the codotstrike the
balance between the public interest in protectingapy and
the public interest in ensuring fair trials and fhetection of
the rights of spouses, in particular by ensurirgg #vidence is
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not destroyed and concealed. But whatever the biglance, it
is not in the public interest that the law be fllit

"[123] ... Itis said that this [thélildebrand procedure] is a
concept unknown in the Queens Bench Division. |nab
consider the concept is unknown in this Divisionere if the
name of the case is not cited. As | understanctmeiple, it
is the application to Family Proceedings of thengple
referred to above, namely that in civil proceedingshas
hitherto generally been considered that admissévielence
must be admitted however it has been obtained fitdhas
been obtained by reprehensible means, then thatldshme
visited upon the wrongdoer, if at all, in orders éwsts, or in
some other way.”

It may be appropriate to summarise thkdebrandrules as they apply in the Family
Division as follows. The Family Courts will not padise the taking, copying and
immediatereturn of documents but do not sanction the usangfforce to obtain the
documents, or the interception of documents orrétention of documents nor |
would add, though it is not a feature of this cabe, removal of any hard disk
recording documents electronically. The evidenmetained in the documents, even
those wrongfully taken will be admitted in evidermecause there is an overarching
duty on the parties to give full and frank disclesu The wrongful taking of
documents may lead to findings of litigation misdoat or orders for costs. So much
for the Family Division; and later in this judgmentvill return to theHildebrand
procedure to examine its effect, if any, in thalgvoceedings before us.

| must turn now to examine whether the judge enmddismissing the claim
principally as disclosing no cause of action bwoain part because there was no
realistic prospect of establishing that the saigithad advised Mrs White to intercept
her husband’s mail.

The proper approach to this application to strike o

39.

When considering whether or not the claim disclosesause of action, the facts
asserted in the claim are assumed to be true.h&guestion is whether or not on
those facts a good claim would lie. When considgethe claim to strike out pursuant
to CPR 24.2 the defendants must show that the ald#irhas no real prospect of
succeeding on the claim and that there is no atberpelling reason why the case
should be disposed of at a trial. Lord Hope ofig@raad spelt out the proper
approach to that question rhree Rivers DC v Bank of England (No.[3003] 2
A.C. 1, 260:

“[95] ... it may be clear as a matter of law at theset that
even if a party were to succeed in proving all flnets that he
offers to prove he will not be entitled to the reipahat he
seeks. In that event a trial of the facts wouldibeaste of time
and money, and it is proper that the action shbeldaken out
of court as soon as possible. In other cases ytlmapossible



to say with confidence before trial that the fathesis for the
claim is fanciful because it is entirely withoutbstance. It
may be clear beyond question that the statemeriaai$ is
contradicted by all the documents or other matemahich it
is based. The simpler the case the easier iketylito be take
that view and resort to what is properly called sary
judgment. But more complex cases are unlikelyea@pable
of being resolved in that way without conductingniai-trial on
the documents without discovery and without oraldemce.
As Lord Woolf said inSwain v Hillmanat p 95, that is not the
object of the rule. It is designed to deal witlsesmthat are not
fit for trial at all.”

The claim for infringement of the claimant’s rigltsconfidence and privacy and for misuse
of his private information

40.

Mr Michael Crystal, correctly in my view, does mmirsue this claim any longer and |
say no more about it.

The claim for wrongful interference with properjgint and several tortfeasors

41.

42.

43.

“Wrongful interference with goods” is the generanme now given to a series of torts
including conversion of goods and trespass to gasesthe definition in section 1 of
the Torts (Interference with Goods) Act 1977. TEhests are different. Thus, as we
shall see, A may commit trespass to goods by remgothem from the claimant’'s
possession and if he then passes the documentsmMaoBakes possession with the
intention of asserting some right or dominion ottegm or dealing with them in a
manner inconsistent with the right of the true ownben B may be guilty of
conversion. Assuming for the moment that B ismotself guilty of trespass, he may
be liable for A’s acts if he is a joint and sevaxatfeasor. Thus, to quotélerk and
Lindsell on Tortsl9th edition att-04:

“Where one person instigates another to committathey are
joint tortfeasors; so are persons whose respestiaees in the
commission of a tort are done in furtherance ofoanmon
design. “All persons in trespass who aid or coyrdiesct or
join, are joint trespassers.’” [per Tindal C.JPetrie v Lamont
(1842) CAR. Marsh. 93 at 96].”

So the first question is whether or not the clauffisiently pleads a case of joint and

several responsibility and if so whether there osreal prospect of it succeeding.
Paragraph 5 of the claim (set out in paragraph fl&jve ) directly alleges that Mr

Dearle told Mrs White to take the claimant's mdfaragraph 9 of the claim expressly
pleads joint and several liability. In responsateequest for clarification and further
information, the claimant made clear that he walsptrsuing the allegation that the

first and second defendants told the third defentatake the claimant’'s mail. The

claim cannot be struck out for any failure to pléiael cause of action.

The judge, however, summarily dismissed that pathe claim. He concluded in
paragraph 15 of his judgment set out at [22] aldbaé the evidence was all one way
and that both solicitor and his client denied givedvice or encouragement to the



interception of the claimant’'s mail. That ignoreewever, what the claimant said his
wife had told him. The claimant may well have aohill battle in proving his case.
But is it a fanciful assertion? Sadly Mr Dearlesi®wn on the papers before us not to
be entirely reliable in the way he has presentedelidence (which is a long way
short of saying he is not to be believed). Herhasge mistakes. In responding to the
claimant’s request for further information the defants pleaded that they came into
possession of thédildebrand documents on various dates between August and
December 2007 and those facts were stated by Mdd&abe true. In his witness
statement of 11th November 2008 he had to cortestt t He acknowledged that
documents were received between July 2006 and Desre@007. In his witness
statement of 1st October 2008 Mr Dearle set outithace he gave to the effect that
Mrs White was only entitled to take copies of doemts that she found in the
matrimonial home provided she did not break intg ahthe claimant’s property in
order to obtain access. He attached his attendaoiee of 3rd May 2007 “which
records the advice that | gave her”. Subject tont$ of professional privilege, Mr
Dearle may legitimately be asked what advice, if, dre gave prior to or at least on
receipt of documents which may have come in oredbfit occasions between July
2006 and December 2007. On those facts theré sgeims to me, a case for the
defendants to answer and the claimant’'s sworn tassehat his wife informed him
that she had been told to take his documents cdrenstimmarily dismissed. | repeat
that the claimant may well not succeed in estainigshhat case on the balance of
probabilities but that is a far cry from shuttinignhout from his right to a fair trial of
the issue.

Trespass to goods

44.  Trespass to goods is an ancient t&lerk & Lindsellat 17-123describes the nature
of trespass to goods in these terms:

“The action of trespass to goodde bonis asportatjshas
always been concerned with the direct, immediaterfierence
with the claimant’'s possession of a chattel. Tloube
reference to asportation suggests perhaps whaheismtost
common feature of this form of trespass that is,téking away
or removal out of the claimant’s possession, thengr of
trespass includes any unpermitted contact withngwact on
another’s chattel. The interference must, it seees of a
direct nature and involve some kind of physical taoh or
affectation. “Thus, to lock the room in which tblaimant has
his goods is not a trespass to thenHaitley v Moxhan{1842)
3 Q.B. 701]. But a mere touching is enough fobility, at
least if damage is caused.”

Counsel’s researches have produced little modeirodty. Mr Crystal relies on the
dictum of Lord Diplock ininland Revenue Commissioners v Rossminstef{1a80]
A.C. 952, 1011 that “the act of handling a man'®dmp without his permission is
prima facie tortious.” IrBentley v Gaisford1997] Q.B. 627, 635 Sir Richard Scott
V-C observed in a passage in his judgment which fmayobiter but nonetheless
persuasive:
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“The clandestine removal or some other unauthorisettling
of the documents would, however, constitute a doHi
interference with the solicitor's possession of ttecuments
and, accordingly, would constitute a trespass todgofor
which damages could be claimed.”

Mr Sherborne draws attention to this passage injuldgment of Atkin L.J. in
Sanderson v Marsden and Jorf#822) 10 Lloyds Rep. 467, 472:

. an act of conversion differs from a mere trespas as
much as the former must amount to a deprivatiomossession
to such an extent as to be inconsistent with tghtrof an
owner and evidence and intention to deprive hinthat right,
whereas the latter includes every direct forcilvgiry or act
disturbing the position of the owner, however ditjie act may
be.”

It is not in dispute that the original documents ahattels. And it is not in dispute
that Mrs White removed them and that (perhaps whih exception of the P&O
contract where the solicitors seem to have receavé&atsimile copy, not the original
document) she passed all that she had taken iatpdssession of her solicitors. The
claim sufficiently pleads the taking or interceptiby Mrs White and the receipt by
the solicitors. So is that enough? In my judgmangood cause of action is
sufficiently pleaded at least in respect of thanclagainst Mrs White. Hers was a
direct and immediate interference with the clainspbssession of the documents. It
does not seem to me to matter whether she “tooktishents which the husband had
left “lying around” or whether he “intercepted” thebefore the husband had had the
chance to receive them into his actual possesdibis. a classic case of asportation.
If the case of joint and several responsibilitestablished, the solicitors will also be
liable for her tortious conduct.

The position of the defendants standing alone isencomplicated. Mr Sherborne
relies onClerk & Lindsell17-128o the effect that

“Though the right to possession, without actual segsion,
may enable a claimant in conversion to maintaidaag in
trespass the claimant must be in possession dintieeof the
interference.”

He submits accordingly that because possessiorpassed from Mr White to Mrs

White when she removed the documents, the documeete no longer in his

possession at the vital moment when she passed tihdite defendants and they
began to handle them.

There seems little readily available learning ois tjuestion which | confess | have
found to be difficult. The authority cited ylerk & Lindsellis Ward v Macauley
(1791) 4 T.R. 489 at 490 where Lord Kenyon C.H:sai

“The distinction between actions of trespass aodetr is well
settled: the former is founded on possession: #ieerl on
property. Here the plaintiff had no possessios;remedy was
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by an action of trover founded on his property e fgoods
taken.”

Although not in our bundle of authorities, | hawoked at that case. The plaintiff
was the landlord of a house let furnished to Lormahkflord. An execution was issued
against Lord Montford under which the defendang 8heriff of Middlesex, seized
part of the furniture, notwithstanding that theiadf had noticed that it was the
property of the plaintiff. He brought an action toéspass to goods. It is, in my
judgment, important to observe that he had let LMahtford into possession as his
tenant with exclusive right to the use of the fture and thus he no longer had any
immediate right to possession himself, nor anyagtossession. Similarly the bailor
may have no right of action in trespass. That qaseides no answer to the case
where possession is not surrendered voluntarilywwangfully usurped as when the
possessor of goods is deprived of his possessithoutihis consent and by a trespass
for which there is no justification.

No authority was cited to us on this point. | notédalsbury’s Laws of Englandth
Edition Reissue vol. 35, para 1216 that:

“The right to have legal and de facto possessi@risrmal but
not necessary incident of ownership. Such a nmghy exist
with, or apart from, de facto or legal possessiand in

different persons at the same time in virtue offedént

proprietary rights. Thus, when an owner has beemgfully

dispossessed of his goods by theft, or has losh,the retains
the right to possess them; but, where he has btild for a
term or by way of pledge, this right is temporasiyspended.
Similarly, an executor immediately on the testatateéath and
before probate has constructive possession of éktator’s
goods.

Where de facto possession is undermined, as, fampbe,
where it is equally consistent with the facts fhassession may
be in one person or another, legal possessionhattaim the
right to possess.”

It seems to me to be arguable that when Mrs Wieneoved Mr White’s documents
she may have assumed actual possession of thertduight to legal possession
remained in Mr White. The great treatise on thbjextt is Wright and Pollock’s
Possession in the Common Lamhich | have not researched and insufficient
argument has been addressed to us for me to beaifidently to express a view on
the nature of the possession required to foundldim, “possession” being a word of
notoriously ambiguous meaning. If it is establshihat the defendants took
possession from Mrs White knowing that she waseaptisser, then their taking
possession and handling the documents may be ssm&®ory as hers. For present
purposes it may not in any event be necessarytewrdme this question finally. Too
much depends upon the facts as they emerge atahartd the precise findings of the
judge and, because the answers are not clear ooimary judgment is an
inappropriate vehicle for determining the issuewould certainly not be prepared to
strike the claim out at this stage.



50. In conclusion on this aspect, | am clear that th®eegood cause of action maintained
against Mrs White and that the cause of actionragjéihe defendants cannot be struck
out as having no real prospect of success. Ev#reitlaim against Withers and Mr
Dearle cannot be directly established, it may la¢ tiiey are liable as joint and several
tortfeasors with Mrs White.

The claim in conversion

51. Here there is good modern authority. Kaowait Airways Corp v Iragi Airways Co.
(Nos 4 and 5J2002] UKHL 19, [2002] 2 A.C. 883, Lord Nicholls tablished these
propositions.

“39. ... | need not repeat the journey through tdse¢books
and authorities on which your Lordships were taken.
Conversion of goods can occur in so many different
circumstances that framing a precise definitionuafversal
application is well nigh impossible. In generahe tbasic
features of the tort are threefold. First, theedeant's conduct
was inconsistent with the rights of the owner (treo person
entitled to possession). Second, the conduct whisedate, not
accidental. Third, the conduct was so extensive an
encroachment on the rights of the owner as to eecluim
from use and possession of the goods. The congasith
lesser acts of interference. If these cause darttage may
give rise to claims for trespass or in negligernug,they do not
constitute conversion.

40. The judicially approved description of thetto Clerk &
Lindsell encapsulates, in different language, these basic
ingredients. The flaw in IAC's argument lies ia failure to
appreciate what is meant in this context by 'depgivthe
owner of possession. This is not to be understsotheaning
that the wrongdoer must himself actually take theds from
the possession of the owner. This will often be thse, but
not always. It is not so in a case of successore/ersions.
For the purposes of this tort an owner is equadprived of
possession when he is excluded from possessiggssession
is withheld from him by the wrongdoer.

41. Whether the owner is excluded from possessiay
sometimes depend upon whether the wrongdoer egdrcis
dominion over the goods. Then the intention withichi acts
were done may be material. The ferryman who turtied
plaintiff's horses off the Birkenhead to Liverpoi@rry was
guilty of conversion if he intended to exercise duon over
them, but not otherwise: sé®uldes v Willoughby1841) 8 M

& W 540.

42. Similarly, mere unauthorised retention of &eots goods
is not conversion of them. Mere possession ofteerts goods
without title is not necessarily inconsistent witle rights of the
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owner. To constitute conversion detention musadeerse to
the owner, excluding him from the goods. It mug b
accompanied by an intention to keep the goods. tNénhehe
existence of this intention can properly be infdrdepends on
the circumstances of the case. A demand and fdatusaliver
up the goods are the usual way of proving an irgerto keep
goods adverse to the owner, but this is not thg waly.”

In the context of this case it is important to nibtat it is a tort of strict liability. In a
classic statement, Diplock L.J. said\vtarfani & Co Ltd v Midland Bank Lt{i1968] 1
W.L.R. 956, 970/1:

“At common law, one’s duty to one’s neighbour wisthe

owner, or entitled to possession, of any goods refrain from

doing any voluntary act in relation to his goodsickhis a
usurpation of his proprietary or possessory rigintsthem.

Subject to some exceptions which are irrelevant tloe

purposes of the present case, it matters not hieatider of the
act of usurpation did not know, and could not by éxercise of
any reasonable care have known, of his neighbantesest in
the goods. The duty is absolute; he acts at lik"pe

See, to similar effect, Lord Hoffmann @BG Ltd v Allanf2007] UKHL 21, [2008] 1
A.C. 1, paragraph [95]. Here it is beyond dispti@ each of the defendants knew
full well that they were dealing with the claimatocuments.

The claim includes allegations of the defendantsingi the documents and the
response to the request for further informatiorenefto the “receipt and custody of
each document inevitably involving copying” andddeng and noting the contents of
the documents”. Mr Sherborne submits that thainsufficient to establish the

exercise of dominion over the documents. | doagyee. What is required is some
conduct inconsistent with the rights of the own&he owner can control who reads
his documents or who copies them and keeps themere khe case against the
defendants is that they have done that withoutcthienant's knowledge or consent,
they have acted inconsistently with the rightsh&f owner. In my judgment the claim
does disclose a good cause of action.

Are the Hildebrand rules a good defence as givingveful excuse or legitimate justification
or as being in the public interest?

54.

55.

On the facts which seem to be beyond dispute, sointke claimant’s documents
were intercepted and many, if not all were retaibhgdVithers for months. To that
extent at least thelildebrand rules as | summarised them at [37] above were not
complied with andHildebrand can afford the defendants no defence. Although,
therefore, it may not strictly be necessary to eiree these issues, it may assist the
court to express some tentative views in the ewbat it is found that some
documents were taken, copied but returned forthwitla manner compliant with
Hildebrand.

Lawful excuseself-help The Hildebrandrules stem from acts of self-help. Self-
help cannot of itself be a good defence. Thereatternative means of obtaining
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protection which would not necessitate the wronghikrference with another’s
goods. The court can grant orders for the detentiostody or preservation or for the
inspection of relevant property. Within limits eesl v Tset out at [33] above — the
Family Division tolerates self-help as a way of sy that evidence can be placed
before the court of the true financial positiontsat the court can discharge its duty
under section 25 of the Matrimonial Proceedings P&13. At its heart the question
is one of the admissibility of evidence if it isamgfully obtained. A similar dilemma
faces other divisions of the High Court: see foarmaple Jones v University of
Warwick [2003] EWCA Civ 151 where the issue was whethed dnso when, a
defendant to a personal injury claim is entitleduse as evidence a video of the
claimant which was obtained by filming the claimant her home without her
knowledge after the person taking the film had wletd access to her home by
deception. This called for a balance between aimity public interests, the right to a
fair trial and the invasion of privacy after theedpass to the claimant’'s home.
Admitting the evidence, Lord Phillips of Worth Mawers added, “...it is appropriate
to make clear that the conduct of the insurers iwgsoper and not justified.” It is,
therefore, one thing to balance wrong-doing agdkmestnterests of justice in order to
ensure a proper fair trial but quite another to idsulf-help as a defence to the
tortious activity in so garnering that evidence.

In that regard the bounds of self-help are narradeéd. InSouthwark LBC v
Williams[1971] 1 Ch. 734, Lord Denning M.R. said at p. 744:

“If homelessness were once admitted as a defentregpass,
no one’s house could be safe. Necessity would apgoor no
man could shut. It would not only be those in exte need
who would enter. There would be others who wouldgine
they were in need or would invent a need, so agato entry.
The plea would be an excuse for all sorts of wramgl So
the courts must refuse to admit the plea of netyessithe
hungry and the homeless: and trust that their efistwill be
relieved by the charitable and good.”

Edmund Davies L.J. said at p. 745:

“But when and how far is the plea of necessity labéeé to one
who is prima facie guilty of tort? Well, one thiegherges with
clarity from the decisions and that is that the f&gards with
the deepest suspicion any remedies of self-help parchits
those remedies to be resorted to only in very spbeci
circumstances. The reason for such circumspecsiahear —
necessity can very easily become simply a masériarchy.”

Public interest: Nor is there much scope for public interest senasga defence to
trespass: seklonsanto v Tilley & org2000] Env. LR 313 where it did not avail the
environmental group who entered on the land andhaipd genetically modified
crops. Here there is no public interest in takampther's documents: the public
interest in so far as it prevails, is in the neadd fair trial of the ancillary relief claim
with all relevant facts before the court and thasild be achieved by resort either to
the court's search and seizure warrants or télildebrand plea to admit the
documents in evidence no matter how they were peolcuThe Matrimonial Causes
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Act 1973 can be invoked to justify admitting theidmnce contained in the
documents: but one cannot construe the Act as asitlgp the commission of the torts
of trespass or conversion. Thus it seems to mestart to self-help is to take a risk.

Legitimate justification If, as | hold, the removal, use and retentiod@fuments can
amount to the tort of interference with propertyl@s such be a civil wrong, then the
justification for the wife’s actions, namely, toepent the husband’s wrongfully
withholding them, cannot be legitimate. In the dgof the old adage: “Two wrongs
don’t make a right”. At most theildebrandrules, and the extent to which they are
observed or broken, may have an impact upon danaagktherefore upon whether or
not the court should allow a civil claim to go t@aL That is essentially an abuse of
process argument with which | will deal shortly.utBirst | must deal with a tricky
point.

The de minimis non curat lex argumeithis gives rise to a question that does trouble
me, but which was not addressed in argument indetsil (if at all), namely whether
an action will lie when minimal, trivial or insigitant harm has been done to the
right of the claimant in all the circumstanceslo# tase, e.g. where a wife removes a
document, copies it on a machine in the home, timemediately replaces it, or where
she takes it to her solicitors who copy it angithen returned forthwith. What is the
legal position where the interferencedis minimi® Clerk & Lindsellsay this atl7-
123

“This does not mean, however, that all intenticioaiching of
another’s goods should amount to trespass. Orcdhg&ary,
the theatre-goer who moves someone else’'s coathén t
cloakroom in order to retrieve his own should netliable in
trespass, nor should the pedestrian who brushds gasr
parked in a crowded street, perhaps breaking nforaamental
mascot in the process. It is submitted that atoggashould be
drawn here with trespass to the person where GdffHas said
that there is not trespass where the actor hasimdhe
circumstances “gone beyond generally acceptablelatds of
conduct”. The theatre-goer and the pedestrian Ima¢eand
that is the ground on which they ought to be exdrise

That dictum of Robert Goff L.J. appearsGollins v Wilcocj1984] 1 W.L.R. 1172,
1178, a case in the Divisional Court where the @t woman police officer had
had taken hold of a suspect’s arm to restrain Hdis Lordship held:

“Although such cases [jostling which is inevitalftem one’s
presence in a busy street] are regarded as exawipiegplied
consent, it is more common nowadays to treat therfalding
within a general exception embracing all physicahtact
which is generally acceptable in the ordinary carcdaf daily
life.”

That was referred to iwilson v Pringlg1987] Q.B. 237 where Croom-Johnson L.J.,
giving the judgment of the Court of Appeal, saigpaR52/3:
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“‘Robert Goff L.J.’s judgment is illustrative of the
considerations which underlie such an action, Ibuis inot
practicable to define battery in terms of “physicantact
which is not generally acceptable in the ordinaoyduct of
daily life.”

In our view, the authorities lead one to the cosicin that in
battery there must be an intentional touching ottact in one
form or another of the plaintiff by the defendaiitat touching
must be proved to be a hostile touching. That Edves
unanswered the question “when is a touching to &led
hostile?”  Hostility cannot be equated with ill-wilor

malevolence. It cannot be governed by the obviatention

shown in acts like punching, stabbing or shootiftgcannot be
solely governed by an expressed intention, althahgh may
be strong evidence. But the element of hostilitythe sense in
which it is now to be considered, must be a questicfact for

the tribunal of fact. ”

Quite how that translates to trespass to goodsdsrtain.

Nor is the position with regard to conversion algacer. Paragraph/-11in Clerk &
Lindsellstates that:

“A mere transitory exercise of dominion, such asawfully
“borrowing” or using goods, may still amount to gension. If
a man takes my horse and rides it and then redslivéo me
nevertheless | may have an action against himtHir is a
conversion, and the redelivery is no bar to théoadbut shall
be merely a mitigation of damages.”

On the other hanBleming’s Law of Torts8th edition, refers t&ouldes v Willoughby
(1841) M&W 540 where the plaintiff, after embarkihgs horses on the ferry, got
involved in a dispute with the boatman. The latiegquested him to get off and
remove his horses but when the passenger refusednply he put them ashore
himself. They were conveyed to an hotel kept by tefendant’s brother. The
plaintiff again declined to leave the boat and wes carried across the river. It was
held that the defendant by merely turning out tlmesés had not committed a
conversion. The commentary suggests that:

“The wrong was not so serious as to make it propeequire
him to pay the full value. His possession wasa@hort time
only, no damage was done to the horses and, fiar disputing
the owner’s title, his conduct throughout emphakibat he did
not want any part of them. On the other hand, thadhorses
been destroyed, lost or injured, he would surelyehbeen
treated as a converter. “The controlling factaréfiore seems
to be not necessarily the defendant’s act viewedahation,
but whether it has resulted in a substantial ieterice with the
owner’s rights so serious as to warrant a false. sélence, a
particular type of intermeddling is probably nohder any and
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all circumstances, necessarily a conversion. Whay be
decisive are such additional factors as the exdadtduration
of the interference, the harm done to the chatid| aot least,
the defendant’s intent”, citing Prossétature of Conversion,
42 Corn L.R. 168 (1957).”

There is a great deal of common sense in thosenaigmns and | can well understand
why they could be applied in the circumstances |postulating. However, others
readFouldesdifferently and see it as a case turning simplydrether or not there

was an interference with dominion. | am inclinedagree with that view since it
more accurately reflects the judgment of Lord AleinG.B.:

“The judge was wrong to direct the jury that thesle fact of
putting the horses on shore amounted to converditenshould
have added that it was for them to consider whas e
intention of the defendant in so doing. If the embj and
whether rightly or wrongfully entertained is immaa simply
was to induce the plaintiff to go on shore himsaffd the
defendant, in furtherance of that object did theim@uestion,
it was not exercising over the horses any righbmsistent
with, or adverse to, the rights which the plainti&d in them.”

What conclusions am | to draw from that? It seéonme to still be moot whether or
not a slight interference will amount to eithersfyass or conversion. Common sense
suggests that minor infractions especially in finggight field of divorce should not
lead to claims in tort being brought where theactivould not be censured by the
Family Division judge if it were considered to lejapting the approach of Robert
Goff L.J. in Collins v Wilcock,“acceptable in the ordinary conduct of everydég li
[in the Divorce Courts].” Minor misconduct may best regulated by the Family
Division and should not become the source of stdiligation in the Queen’s Bench
Division. The final determination of the questioh liability in tort for a minor
trespass or conversion must depend upon the fadtsiecumstances of the particular
case and it is, | am rather relieved to say, noa#er which it is appropriate for us to
decide on an application to strike out a claimmiist await a decision at a trial when
the facts are clear.

If such a trivial claim is brought, it is difficulto see anything more than nominal
damages being suffered and | would encourage apelcesuch a claim to be struck
out for being an abuse of the process.

Where does that leave thldebrandrules? The deviousness of one of the parties
and the need for the court to have full and framcldsure to fulfil the court’s
statutory duty will justify the admitting the docents in evidence but, subject to the
possibility of de minimisinfractions being overlooked for the reasons | hast
discussed above, it cannot justify or excuse thennssion of the wrongful
interference with property. Nothing in this judgmes intended to cast doubt upon
the Family Division’s practice to admit all relesavidence in the search for truth or
to impose sanctions where there has been impropeiuct.

Abuse of process in this case
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Mr Sherborne submits that this is a case whengadas will be limited to a nominal
or derisory figure. He points out that Brandad. lheld inBrandes Goldschmidt &
Co Ltd v Western Transport L{d981] 1 Q.B. 864, 870 that: “Damages in tort are
awarded by way of monetary compensation for the los losses a plaintiff has
actually sustained” and he points out that no issdleged nor can it easily be seen to
have been suffered from the mere taking, copyirdratention, even for months, of
original documents. It may be that the claimantldshow that he suffered financial
loss in the expenditure of travel to Southamptorsi; the P&O contract which
would not have arisen if he had been able to ratumm post in the ordinary course of
business. At the moment no such loss is pleaded.

Mr Sherborne submits accordingly that even if tteengant is ultimately successful,
the damages will be so limited as not to justify thking up of valuable court time in
pursuit of that remedy when in truth the purposé¢heflitigation is wholly collateral,
namely, because Withers dared act in the divoroegadings against him, to launch
an unpleasant attack upon them to remove them thenrecord, something which
McFarlane J. refused to do, or at least cause Hyggravation. He relies updameel
(Youssef) v Dow Jones & Co If2005] EWCA Civ 75, [2005] QB 946 where Lord
Phillips of Worth Matravers M.R. made clear that:

“An abuse of process is of concern not merely egarties but
to the court. It is no longer the role of the dosimply to

provide a level playing-field and to referee whategame the
parties choose to play upon it. The court is comee to ensure
that judicial and court resources are appropriatatyd

proportionately used in accordance with the reaquénets of

justice.”

This case, submits Mr Sherborne, is “not worthdaedle” and so should be stopped
in its tracks here and now.

Mr Crystal on the other hand submits that aggravdi@mages are recoverable. He
acknowledged the need to plead it and indicatésahyalication will be made for such
amendment to enable that claim to be advancethayt have significance perhaps in
respect of the P&O contract but it may have molevence to the retention of Letty’s
letter. He also advances an argument, again eatlptl, that even if he cannot bring
a separate claim for misuse of confidential infatiorg he can somehow persuade the
court to give horizontal effect to Article 8 so w@sjustify the quantum of damages
reflecting the wrongful interference with anothergon’s private property. Whilst |
see the force of the argument in respect of agtgdvdamages, | do not propose at
the moment to entertain his radical argument udecle 8: the court will deal with
that if and when it is properly pleaded and propbdfore the Court.

Furthermore, it must always be remembered thatitmis are officers of the court
and if they are shown to have done wrong they shfade the judgment of the court.
It is not conducive to the administration of justithat such claims are simply swept
under the carpet. It is in the public interestt ttiee bounds of proper conduct be
clarified. The interception and retention of Lé&tyetter, more than the P&O
contract, leaves me with such an uncomfortablarfgahat for my part 1 would be
reluctant to shut out the claimant and deny himdag in court. Thus | am not
persuaded that this claim has been shown to bbuseaf the process.
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Eady J. was quite right to dismiss the claim ratatio the misuse of confidential or
private information. The case argued before uthennterference with property is so
wholly different from the case argued before himt the cannot be criticised at all for
dealing with that summarily. However Mr MichaelyStal Q.C. has convinced me
that those claims cannot be struck out. Sinceetl®eno abuse of process, the matter
must proceed to trial. | would allow the appealadingly.

Lord Justice Sedley :

69.

70.

71.

72.

73.

| agree that as much of this claim as concernpas=ssto goods and conversion cannot
be struck out either as an abuse of the court'sga®or as a claim too trivial to merit
court time and resources.

There will be many cases in which what has beeregtitiously taken by one spouse
in the course of a matrimonial property disputesuout to be either inconsequential
or uncontentious; but that cannot always be knowthetime. So it will generally —
though certainly not always - be legitimate to cgpgh documents in case they turn
out to be material. But the pragmatic inroad whiokHildebranddoctrine makes on
the general law does not extend to keeping origifhthey are kept, it will ordinarily
be at the detaining party’s risk.

Mr White’s claim, as now presented, illustrates twaysions of this risk. First, if a
contractual document is not simply copied but tsired without good cause, there
may be a real and predictable consequential lbssigh in the event there was none
here). Secondly, if a letter such as Letty’s dssesl plea to her father is taken and
improperly kept from him, there is no reason whg #bsence of the kind of harm
which is generally compensable in damages shouldhselimit of the claim. The
nominal damages which would otherwise be the limédy be aggravated if, for
example, the court finds the interference to hawenb callous, hurtful and
unnecessary.

While, as Lord Justice Ward says, we are not caljgoh to decide finally what the
legal relationship is between Hildebrand abstraction and the law of trespass and
conversion, it seems to me at the moment thatargteat majority of cases it will not
matter whether or not removal for the purposestigfation constitutes a defence to
either tort. What will matter is that, provided ttiecument is not obviously off limits
(as in my present view Letty’s letter was) and juled that, whether or not copied, it
is promptly returned (as the material documentsewrot), there will be no
appreciable damage. Today, in contrast to when rabghe leading cases were
decided, that is enough to allow the courts to aalkarly halt to any lawsuit in tort.
The claim for a shilling in damages in order toy&@ point and obtain an award of
costs is history.

There may, however, be cases in which a propenguctedHildebrandremoval has
done appreciable harm and the question has to beeaed whetheHildebrand
affords a substantive defence to the tort. All Iwdosay for the present is that the
torts of trespass and conversion are children efséime common law as has now
fatheredHildebrand and that it would be surprising if that experietigarent could
not bring the two into a clear relationship lesstowent than the power to stay or
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strike out actions. More bluntly put, if a choicasito be made between the sanctity of
property and the value of privacy on the one hamdl the doing of justice between
spouses on the other, the law is in a positiorhtmse the latter.

| recognise that the desire for vengeance on thgdes acting for an estranged spouse
IS as common as it is irrational. The courts aghtrito be wary about letting such
expeditions through their doors. But if, among #esne turns out to be legally
viable, the claimant’s motive cannot shut the cewbor; and this, | agree, is such a
case.

Lord Justice Wilson:

75.

76.

77.

78.

| would also allow the appeal. But, profound asnig respect for the views of Ward
LJ, | wish to stress the narrow ambit of the ap@eal to disassociate myself from
some of hisbiter remarks.

As drawn, there are three grounds of appeal. TVabter¢o the defendants’ receipt and
in particular their retention afriginal documents; and the third relates to their alleged
responsibility, jointly with the claimant’s wifepf the taking, i.e. for thmterception

of the claimant’s mail. In effect there are two wnds of appeal: they relate to
originals andinterception

The oral argument of Mr Crystal QC precisely folemvthe above lines. On ten
separate occasions in the course of his submissions he stressed that the appeal
was primarily founded upon the defendants’ retentiboriginal documents; and he
made clear that his only subsidiary contention,ciwtthe said) at any rate deserved to
be placed before a court of trial, was that, if amebfar as the claimant’s wife had
tortiously interceptedthe claimant’s mail, the defendants were also éiablthat (so
the claimant alleges) they had instructed or advisa to intercept it.

It would be helpful at the outset for me to defieems; and in this respect | agree
with — but would wish to elaborate upon — the &sttence of [12] in the judgment of
Ward LJ above. The context is that, in connectidh proceedings for ancillary relief
between them, B either secretly takes documentshMbelong to A and are in his
possession or intercepts documents which weredetemo pass into his possession.
All the actual pieces of paper thus taken or irgpted by B are for this purpose the
“original” documents. In this context, thereforéetword “original” has a wider
meaning than in other contexts in that it can extém a document which might
otherwise be described as a copy. The photocogi¢iseooriginal documents then
made by or on behalf of B are for this purpose“tdopy” documents. At some stage
B is likely to create a second set of the copy duenis. For there will come a time
when B will have to disclose the copy documentéit@nd B will usually do so by
serving one set of the copy documents upon A.,IBswill wish to keep a second set
for her or his own subsequent use in the procesdifipe copy documents thus
disclosed to A are thelildebrand documents. If B has retained all or any of the
original documents, they must also and at the siime be disclosed to A, indeed
returned to A, and, in that event, they will alemstituteHildebranddocuments. But,
as | will explain, this practice of self-help iscapted in the family courts as necessary
and thus legitimate only within narrow limits; amshe limit is that the original
documents should be restored to the places whdme were taken as soon as
practicable after they have been photocopied. Edhea later, disclosure stage, B
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ought not still to be in possession of any of thiginal documents; and thus the
Hildebranddocuments then disclosed ought to be confinedpy documents.

Ward LJ has pointed out that | appeared as an ativacHildebrand v. Hildebrand
cited above, decided by Waite J in 1990 and algo¢dincidence, that in 1994 |
presided, as a judge, ovEWn. T (Interception of Documentsjted above. | remember
explaining to Waite J the difficulties which confited me and other practitioners in
the field of ancillary relief in advising clients the circumstances in which it was
permissible for them secretly to borrow their smosiglocuments for photocopying
with a view to their subsequent use in the proceggjiand | urged Waite J to give
guidanceobiter in that respect. In the event, unsurprisinglydeelined to do so. In
the passage quote by Ward LJ at [32] above, Wastaid only that the issue raised
“deep questions ... better ... resolved ... in a casghith the matter arises directly
for consideration or for an authoritative obiteatsment”. In the light of the facts that
the present appeal is brought only against th&istyiout of the claim and that it is
founded only upon such actions on the part of #ferttlants as exceeded what would
be sanctioned in the Family Division under tHiédebrand “rules” as subsequently
developed, | have reservations about the suggestidviard LJ that this appeal may
be the decision for the consideration which Waiteférred. Theatio decidendiof
Hildebrand important though it has proved to be, relatey dalthe time at which
copy documents thus obtained should be disclosdtietamther spouse, namely no
later than at the normal disclosure stage and ithesfect (albeit now subject to the
prohibition against disclosure prior to the firgppaintment contained in Rule
2.61B(6) of the Family Proceedings Rules 1991)hat ime of service upon that
spouse of the first questionnaire (or as soon aftevice of the questionnaire as that
rule permits and in any event before service ohans to it).

In December 1993, only months after | became aguolfgthe Division, | gave an
address to family lawyers in Harrogate entitled ri@oct of the Big Money Case”. It
was published in [1994] Family Law at 504. Mostitofs now laughably out of date
and it is no longer worth reading. But | said, @65

“When do you advise a wife that it is appropriate her to
‘borrow’ her husband’s financial documents in order
photocopy them for your use in the case? One igra&t
hesitant to advise on a course which is essentiaityerhand,
but in many cases one may be gravely prejudiciegctient’s
case if one does not give one’s blessing to thetaqution. My
feeling is that, if the wife gives an account ofr lrisband
which includes any past financial dishonesty, wheth herself
or to a third party, or recounts any threat orestent by him
such as reasonably leads to the conclusion tha het likely
within the divorce proceedings to give a full accbwf his
financial position, it is permissible to advise h&r take
photocopies of such documents as she can obtahouwtithe
use of force.”

Then, in accordance with the decisionHiidebrand | stated that copy documents
thus obtained were discoverable documents whichldhme disclosed at the normal
disclosure stage or (I added by way of modest fjcatiion) earlier if, having come to
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learn or suspect that such documents were heldpttier spouse’s solicitors were,
prior to the normal disclosure stage, to request ttisclosure.

The decision inT came seven months later. Ward LJ has explaind@3aiand [34]
above, the circumstances in which | acceded in foathe husband’s request that |
should weigh in the balance against the wife heiviies in relation to his
documents. | built upon what | had suggested inrd¢mte. | found that the wife
reasonably anticipated that the husband would wstater his resources in the
proceedings in breach of his duty to the court #md held that it was reasonable for
her to photocopy such of the husband’s documengb@asould locate without the use
of force. But | found (at 1085D) that her actionsrevimproper in three respects,
namely in that she:

“(a) used force to obtain documents;
(b) intercepted the husband’s mail; and
(c) kept original documents.”

| also found that the timing of her disclosuretioe documents had not been in
accordance with the decision Hildebrand (to which | added the same modest
gualification). | ruled that her misconduct in thesespects would more aptly be
reflected in my order for costs than in my subsv@naward to her. These, therefore,
were features to which | decided to give weighthi@ exercise of a discretion. | cited
no authority because there was none. | readily @eledge, as Ward LJ has
suggested, that | did not approach the matter girdlie prism of whether the wife (or
her solicitors) had committed tortious acts in eztf any of the documents.

Since the decision i in 1994 no judge of the Family Division has, to my
knowledge, sought to add to, or subtract from, dbecalled “rules” either as to the
timing of disclosure oMHildebrand documents identified by Waite J (as modestly
qualified by myself inl) or as to the three areas of misconduct in theneraim which
documents may be taken or kept which | suggested. iAlbeit perhaps partly
because they are so easily understandable, thes"rabw constitute the foundation
of advice conventionally given to clients by famidyvyers, as well as of the approach
of the family judiciary to the treatment Blildebranddocuments, whether in terms of
admissibility or of penalty, in particular in rela to costs against those who have
infringed them. Ward LJ may be right to sugges{3@t above, that even documents
taken in breach of thidildebrand“rules” will at any rate be admitted in evidenbeit

I, for my part, would not express myself so categgdly. There appear to be some
concerns that thelildebrand“rules” fail to make clear the time-frame withirhigh
original documents should be returned. Inasmuctheg tolerate the borrowing of
original documents only for photocopying, the “siletolerate the retention of
original documents only for a very short periodtiofie; and, since they must not
discriminate between borrowers who have the gooture to have photocopying
facilities within their home and those who needake them elsewhere (such as to
their solicitors) for photocopying, the “rules” muafford a reasonable time (as a
yardstick, helpful to the profession, what aboumaximum of two clear working
days?) for their retention of original documents foe purpose of photocopying.
Moreover in an appropriate case there must be #moaiative adaptation of the
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“rules” to documents in electronic form; and it Minlb doubt be informed in part by
the decision of Tugendhat Jlirv. L, cited above.

But, with respect to Waite J, who later becameséirdjuished member of this court,
the two authorities which have given rise to thiédebrand “rules” can hardly be
accounted robust. Thidildebrand “rules” need to be tested, for compatibility with
principles in other areas of law, including in pautar the law of tort. As a family
lawyer of practical disposition, | have some coefide that, in the appropriate case,
they will withstand that test. If the spouse (sayiée) who, in circumstances of
reasonable doubt as to her husband’s willingnesgsotaply with his duties of
disclosure to the court, borrows such of his doquseés he has appeared to be
content to leave accessible to her without her needsort to force, would the notion
of a licence negate any conclusidngtherwise apt, that she had thereby committed a
trespass or conversion in respect of those docwPedt would the law prefer to
recognise a public policy exception to the ordinamys of trespass to chattels and/or
conversion of them? Such an exception would bededron the words of s.25(1) and
(2) of the Matrimonial Causes Act 1973, which, gotanally, confer upon the court a
dutyto despatch certain litigation, namely applicatiorsancillary relief, with regard
to certain factors, namely to a “first considerati¢the welfare of any relevant child
while a minor), to the “matters” specified in sutsen (2) and, more widely, to “all
the circumstances of the case”. Unsurprisinglyfih@ncial resources of each spouse
are the first of the specified “matters”. Thusthé& family court fails to have regard to
the financial resources of each spouse as theydrel or at least as it can reasonably
discern them to by, fails to dischargés duty. The family court is therefore required
by Parliament to be furnished with true informatiabout the parties’ resources,
whatever (within the rule of law, appropriately @rg be the source from which it has
been collected. 13 v. V: (Disclosure: Offshore Corporationg2003] EWHC 3110,
[2004] 1 FLR 1042, Coleridge J well summarised whapresent, | believe to be the
proper, as well as the usual, approach, at [3Zplbmvs:

“The use ofHildebrand documents in English ancillary relief
proceedings is perfectly permissible subject to tader
conditions as to early revelation to the party wdwns the
documents. When that general point is added tdatiethat,
absent these documents, the picture of the husbdimainces
would be even more incomplete in a number of ctuespects
than it is anyway, | find [the wife’s] conduct emtiy
understandable, justified and above criticism.dwt not have
hesitated to criticise her and her lawyers if | lield they had
over-stepped the mark.”

| would be profoundly opposed to a co-existencehef admissibility in the family
courts of documents secretly obtained with, newdets, a tortious liability on the
part of those who had obtained them or who shaesgdansibility for their having
been obtained. Such a co-existence would comprorthige ability of family
practitioners to advise that action on the partheir clients in accordance with the
Hildebrand “rules” was permissible and would thus in my vievgable the family
courts from discharging their statutory duty in tagr cases. It would be as
unfortunate as it would be unnecessary for us ggest, as does Ward LJ, at [57]
above, that to act even in accordance withHildebrand “rules” “is to take a risk”;
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or to state, as he does, at [58] above, that “adt rtieeHildebrand “rules”, and the
extent to which they are observed or broken, maxehten impact upon damages”.
Indeed, as already appears, | am far from persuafldde validity either of his
suggestion or of his statement, about which we Imatéeard argument.

The present proceedings, whether at this prelingistage or at substantive trial, are
not those in which actions within thdildebrand “rules” fall to be tested, whether
against the law of tort or otherwise. Other suabcpedings may arrive in this court;
in my view, if now only in the interests of legdagty, they should do so. But,
although (to be fair to Eady J) the claimant’s deteto the strike-out application was
not presented to him with such specificity, his egdpo us is squarely presented on
the basis that his claim does not challenge aciimm@ecordance with thildebrand
“rules”. As | have made clear, the basis of Mr @ai/s appeal against the judge’s
determination that the claimant discloses no reatslengrounds for bringing his claim
(and against any alternative conclusion that tharcis an abuse of the process of the
court) reflects his grounds of appeal, namely lim format of single wordgriginals
andinterception

Eady J had been given to understand that, of thdild2branddocuments which, by
service of a bundle of them, the defendants diedas 7 December 2007, only “a
few” had been originals. It thus came as a conaldersurprise to me when, at the
outset of the hearing before us, Mr Crystal toldthet no less than 24 of them had
been originals. | eagerly awaited Mr Sherborne’spomse. In the event he
acknowledged that “a number” of them had been waigi But he was unable to
identify the number: this seemed to me to be oddnty because the defendants had
of course compiled that bundle but also becausth thie claimant’'s lawyers, their
lawyers had conducted a joint inspection of it safier the hearing before the judge.
At all events, there seems every reason for udiatstage to accept Mr Crystal’s
figure.

The defendants may wish to explain at trial whahas presently obvious to me,
namely why they considered that their retention ooiginals beyond the time
necessary for their photocopying served the interektheir client or was likely to
enable the family court better to discharge itsustay duty, as well as, more broadly,
why their doing so was legally permissible. Theyyraéso wish to explain why they
elected to keep what the claimant, as yet uncoictext] contends to have been the
originals of the two letters addressed to him ftbwn elder son of the marriage and, in
particular, from his daughter by his earlier magegaThe claimant’s averment that he
first saw his daughter’s letter only following dissure on 7 December 2007 seems
inconsistent with the fact that the defendantschtd a copy of it to their letter to his
solicitors dated 30 August 2007 in relation to essurrounding the children of the
marriage. So, at least from then onwards, the @atrwould appear to have been able
both to respond to the daughter’s letter and toadehreturn of the original of it. But,
since the daughter’s letter is undated and sineeéfendants are unable at present to
identify the date when the claimant’s wife deliweieto them, it may well prove to
be that for a significant period of time they neotlyokept the original but failed to
serve a copy of it and, if so, they may be opesutastantial criticism, as Ward LJ has
suggested at [14] above. The daughter’s letter imdonceivable relevance to the
financial proceedings; and its relevance even éagshues surrounding the children of
the marriage is far from clear. The defendants halVe to explain why they took



88.

89.

90.

91.

possession of it at all, let alone why they retdingerhaps for a significant period of
time.

In relation to the interception of documents, tha@ncant’s wife by inference admits

that she intercepted the letter dated 1 Novemb@v 2ent through the post by P and
O Cruises to the claimant at the matrimonial hoamel, if it were to transpire that the
claimant did indeed first see the two letters frm children as a result of their
disclosure by the defendants, it would presumablipw that she intercepted them
too. She may also have intercepted other of Hildebrand documents. But the

claimant’s allegation, not — in my view — direcidyticulated in these proceedings
until clarified by him pursuant to Rule 18.1(1)@)the CPR, is that the defendants
instructed or advised her to intercept documentkessed to him. In the light of the
denials both of the defendants and of the wife tihey did so instruct or advise her, |
confess to having been considerably attracted ¢ojudge’s robust view that the

claimant has no real prospect of success on thigisvithin the meaning of Rule

24.2(a)(i). In the end, however, | have been pelsdaotherwise by the views of
Ward LJ set out at [43] above.

Unprotected, as they therefore are, by thikdebrand “rules” and thus by the
exception from liability in tort which those “rulesnay well create, the defendants
cannot, in my view, validly contend that the clamhdiscloses no reasonable grounds
for his contention that, by retaining his origimcuments and/or by instructing or
advising his wife to intercept documents addreseddm, they perpetrated a trespass
towards them and/or a conversion of them. For dine,defendants have arguable
defences, in relation, for example, to the appaatisence of damage; but, for the
reasons given by Ward LJ, | am persuaded thatesubp whether the claim is an
abuse of the court’s process within CPR 3.4(2){lgannot be said that there are no
reasonable grounds for bringing it.

Whether however the claim should be struck outraahaise of the court’s process is
a question which | have found difficult to answén. the light of his earlier
determinations, the judge said that he had no teeesgach a final conclusion about it.
There is no respondent’s notice but its absencddmmot disable us from protecting
the process of our courts from abuse.

The animosity which often fuels litigation betwesgpouses in the wake of divorce not
uncommonly spills over towards the legal reprederds of the other spouse. This is
a claimant who admits that, in a telephone conviersas early as December 2006,
he told the second defendant “I hope you and yamnil{ rot in hell because that is
where you've sent mine”. His assertion in thisiactis that the defendants
“manipulated” his wife and, hyperbolically, thats a result of the conduct which he
alleges against them, they “irrevocably harmed @achaged every member of [his]
family”. Was his issue of this civil action agairiee defendants part of a strategy to
make it impossible for them to continue to repréda@ns wife? The question was
brought sharply into focus by his issue, less thanonth later, of an application in
the divorce proceedings for a declaration thatfiisé defendants should cease to act
for her. The basis of that application, as preskotehis behalf to McFarlane J on 31
January 2008, was that the allegations made aghiesiefendants in relation to the
Hildebrand documents raised a conflict of interest betweemtland the wife which
precluded their continuing to represent her. MckieglJ dismissed the application on
the basis that it had “absolutely no merit”. Thelga was also perplexed by the
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claimant’s failure to serve his wife with the claimthe civil action even though she
was then the third defendant to it; and the judgected him to explain in writing
within 14 days why he had not done so. The claindésdbeyed that direction, never
did serve his wife with the claim and in May 2008d notice of discontinuance of it
as against her. The wider context of the civil@ctis that, following the claimant’s
service back in July 2007 of an affidavit in FormnBEwhich he claimed that the total
value of his assets was only £94,000 and thatotas income was nil, there had been
a series of hard-fought interlocutory applicatiomghe divorce proceedings in respect
of financial issues as well, apparently, as issnesspect of the children.

These factors combine to create a powerful case tthe present civil action

represents satellite litigation of an unwholesonmedk not genuinely founded on

damage suffered but, rather, designed both to loiéstaprosecution of the wife’s

claims against the claimant and to secure vengdangerceived wrongs perpetrated
by the defendants in providing the wife with thepestise with which energetically to

challenge his assertion that in effect he had noeyavith which to maintain her. On

the other hand the defendants’ retention of 24imaigdocuments ran counter to the
Hildebrand “rules” and may prove to have constituted the tfrttrespass and/or

conversion. If so, can we properly prevent the niédmts from being brought to
book? Reluctantly | agree with my Lords that it Wwbgo too far for us to uphold the
strike-out on the alternative basis of abuse ot@ss.



