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Mr Justice Eady :

1.

In this libel action the Defendant, MGN Ltd, apgliey way of its application notice
dated 29 July of this year for an order that tlaénclbe struck out or, alternatively, for
summary judgment.

The Claimant, Mr Peter Williams, sues over an ktin theDaily Mirror published
on 3 August 2007. It was primarily about a martecaColin Gunn, described as “the
ruthless crime boss whose fondness for extrememnel turned Nottingham into the
gun capital of Britain”. The article is headed twihe pun “UNDER THE GUNN?".
There is also a subsidiary heading, “How one ewhi®s rule of terror and killings
kept a city in fear for decades”. There is a laigeface photograph of Mr Gunn
dominating the article and, alongside, a seriestloér smaller photographs, including
one of the Claimant under the caption “The henclimen

In the body of the text there is a passing refexaincthe Claimant in the following
context:

“Innocent mum Marian Bates was killed at her sho@inold
in September 2003. Gunn is rumoured to have segbphe
fatal weapon.

But Gunn had not authorised the shooting and hefuvamis at
James Brodie, who pulled the trigger. The yound la
disappeared the following day.

Brodie’'s accomplice, Peter Williams, 18, later @aded to
police about the botched jewellery raid: ‘It was gp by Colin
Gunn, who funded it'. One of the suspects for Brzd
disappearance is hitman and Gunn henchman JohnllyicSa
50. He was jailed for life for 35 years earlieistlgear for the
murder of debt collector Patrick Marshall.

Yesterday police revealed that gun crime in Notiam
dropped dramatically after police smashed Gunnigyga”

As the article records, Ms Bates was murdered duaim armed raid on her shop in
September 2003. On 21 March 2005, the Claimantoeasicted of her murder and
of other offences (including conspiracy to rob, ingva firearm with intent to commit

an indictable offence, and causing grievous bddéym with intent). He is serving a
prison sentence at the moment following upon tlomswictions. The minimum term

was set at 22 years.

18 months after publication of the newspaper &tieind several months after the
expiry of the primary limitation period, a letteraw sent by the Claimant on 9
February 2009, whereby he intimated a claim forellib Proceedings were
subsequently issued in the Durham County CourtGA®il of this year.

It is pointed out on the Defendant’s behalf that plarticulars of claim do not actually
include the words complained of. That may be adieof the rules, but of itself it
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would be capable of cure by amendment. It is assiumhowever, that complaint is
made of the passage | have cited above togethlerthhatphotograph caption.

It emerges from the particulars of claim that tHail@ant’s case is that the article led
to his being identified as a “grass”, or policeoimher, by fellow prisoners. He also
complained of the allegation that he was a henchoh&olin Gunn.

On 5 June of this year the proceedings were trenesfeo the High Court.

| understand that the Claimant challenges the acgusf the article both in respect of
the suggestion that he was a “henchman” of ColimrGand with regard to the
guotation attributed to him. | am not able on pinesent application to determine the
truth or otherwise of the factual allegations ahibet Claimant. It may seem curious,
but that is no part of the application now before. mif the Claimant wishes to
challenge the accuracy of the allegation or thetajiom, it would be open to him to
complain to the Press Complaints Commission thatetthas been a breach of its
code.

The application seeks a variety of alternative diege First, | am asked to strike out
the claim pursuant to CPR 3.4(2)(a) on the basittiere are disclosed no reasonable
grounds for bringing the claim. In particular,ist said that in so far as the words
convey the meaning that the Claimant is a polidermant, that would not be
defamatory. As a matter of public policy, it isgaed, the allegation would be
incapable of a defamatory interpretation.

Secondly, | am invited to strike out the claim past to CPR 3.4(2)(b). Ms Jolliffe
suggests on the Defendant’s behalf that the claimni abuse of the court’s process
because of the Claimant’s conviction for murdehe Says that he has, effectively, no
reputation capable of being damaged. Perhapster bedy of putting this part of the
case might be to say that the circumstances faéflimvithe principle identified by the
Court of Appeal inJamedl (Yousef) v Dow Jones Inc [2005] QB 946; that is to say,
that these proceedings are an abuse because thegt cerve the legitimate purpose
of protecting the Claimant’s reputation. If he wdp achieve a modest award of
damages, it would be out of all proportion to thestcof the proceedings to the
Defendant and to the public purse. Furthermorg,parential vindication that could
be achieved can be characterised as minimal. #sastput in the judgment of Lord
Phillips MR, at 969-970, “the game would not haee worth the candle”.

Thirdly, reliance is placed on CPR 3.4(2)(c) beeaas failure to comply with the

requirements of CPR 53PD 2.3(1) which requires @@y defamatory meaning
should be identified in the particulars of clairAgain, however, this defect taken by
itself could be cured by amendment.

Fourthly, it is suggested that summary judgmenukhbe granted pursuant to CPR
24.2 because there is no real prospect of sucageynreason of the expiry of the
primary limitation period, and there is no othemgelling reason why the case needs
to be disposed of at trial.

Where a court exercises the jurisdiction contengplamn CPR 53PD 4.1(2), and rules
that the words complained of are not capable ofibgany defamatory meaning of
the claimant, it may strike out the claim under CRRin consequence.
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It would appear that there are two aspects of thiEle to be considered in
determining whether or not it is capable of beardngefamatory meaning. These
need to be addressed separately. | turn firdhgarhputation that the Claimant is or
was a police informer, which he says has causeat grabarrassment to him and to
his family.

Ms Jolliffe submits that if words only damage aimlant’s reputation in the eyes of
“the criminal fraternity”, that is not sufficienbtestablish a cause of action. An
allegation needs to lower the relevant claimanthm eyes of right-thinking people
generally: see e.@atley on Libel and Sander (11" edn) at para 2.14.

My attention was drawn to the Court of Appeal’siden in Byrne v Deane [1937] 1
KB 818, 832-833, where Slesser LJ ruled as follows:

“Now, in my view, to say or to allege of a man -ddor this
purpose, as my Lord has said, it does not matteathven the
allegation is true or is not true — that he hasoreg certain
acts, wrongful in law, to the police, cannot polsiie said to
be defamatory of him in the minds of the generdiligu

We have to consider in this connection the arbiiriooni, the
view which would be taken by the ordinary good avwtthy

subject of the King, and | have assigned to myselfother
criterion than what a good and worthy subject c¢ ting

would think of some person of whom it had been shat he
had put the law into motion against wrongdoers;ansidering
that such a good and worthy subject would not a@rssuch an
allegation in itself to be defamatory.”

Reference was then made to an earlier decisioreiand inMawe v Pigott (1869) Ir.
R. 4 C.L. 54, 62. It was there observed by Lawdtmat:

“The very circumstances which will make a persondmarded
with disfavour by the criminal classes will raise bharacter in
the estimation of right-thinking men. We can ondgard the
estimation in which a man is held by society gelheta

In the light of these statements of the law, itnse@o me to be plain, as Ms Jolliffe
suggests, that at least in the present contexaltegation of being a “grass” is to be
regarded, as a matter of public policy, as beir@apable of bearing a defamatory
meaning.

| turn next to deal with the allegation to the effehat the Claimant was a
“henchman” of Colin Gunn, as alleged in the captmthe photograph.

It is argued on the Defendant’s behalf that theoeild be no point in granting the
Claimant an adjournment or further opportunity keagl his case, so as to identify the
words complained of and/or the defamatory meanglged upon, since any such
claim would constitute an abuse of process. HKal that, in accordance with the
principles identified by the Court of Appeal in tllameel case, it would be

impossible for the Claimant to demonstrate thateal“and substantial tort” had been
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committed. It would accordingly be regarded agpmiportionate, unjust and contrary
to the overriding objective of CPR 1.1 to put thiblsher to the cost of defending the
claim. At [54] Lord Phillips MR made the followingpmment, which is of general
significance:

“An abuse of process is of concern not merely eéogéarties but
to the court. It is no longer the role of the dosimply to

provide a level playing field and to referee whategame the
parties choose to play upon it. The court is comee to ensure
that judicial and court resources are appropriatalyd

proportionately used in accordance with the requénets for

justice.”

He continued at [55] as follows:

“There have been two recent developments which have
rendered the court more ready to entertain a swonishat
pursuit of a libel action is an abuse of proceshke first is the
introduction of the new Civil Procedure Rules. gilr of the
overriding objective requires an approach by thertcdo
litigation that is both more flexible and more prtee. The
second is the coming into effect of the Human Raghtt 1998.
Section 6 requires the court, as a public authaigyadminister
the law in a manner which is compatible with Cortian
rights, in so far as it is possible to do so. Kegm proper
balance between the article 10 right of freedonexgression
and the protection of individual reputation must,itsseems to
us, require the court to bring to a stop as an almfigprocess
defamation proceedings that are not serving thdirnegie
purpose of protecting the claimant’s reputationjclvhncludes
compensating the claimant only if that reputaticas tbeen
unlawfully damaged.”

A little later, at [69], the Master of the Rollsdaidssed the possibility of theoretical
vindication:

“If the claimant succeeds in this action and is r@ed a small
amount of damages, it can perhaps be said thatilhdave
achieved vindication for the damage done to hisitaon in
this country, but both the damage and the vindcawill be
minimal. The cost of the exercise will have been of all
proportion to what has been achieved. The gamé nwil
merely not have been worth the candle, it will have been
worth the wick.”

The abuse of process doctrine has not been usgdnugech in libel cases, at least
successfully, but a recent example is to be founthé judgment of Tugendhat J in
Lonzim Plc & others v Sprague [2009] EWHC 2838 (QB). Having considered the
Court of Appeal’s decision idameel, he went on to strike out the claim, holding that
there was no evidence of any substantial tort cdtachiwithin the jurisdiction. He
observed at [34]:
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“It is the duty of the court to bring to an end geedings that
are not serving the legitimate purpose of defamatio
proceedings, which is to protect the claimant’sutepon. |
have no hesitation in categorising this part of ¢kem as an
abuse of the process of the court. The claimxateus.”

He also took into account, at [31], the fact tHe bpinions of any of the alleged
publishees would be unlikely to be influenced oreywr the other by any verdict to
be given by a jury or a judge. Any damages conlthe circumstances only be very
small. They would be totally disproportionate bhe tvery high costs that any libel
action involves. The judge added, at [33], thatfect of being sued at all is a serious
interference with freedom of expression. In thghtiof the modern jurisprudence
following the enactment of the Human Rights Act 89that is clearly an important
consideration for the court to have in mind on abyse application. It is one that is
closely linked to Ms Jolliffe’s submission that tBefendant would be likely to incur
very substantial costs in mounting a defence aatlittwould be most unlikely ever
to recover them in the event of success.

| have come to the conclusion that this is onehoké cases where it is right for the
court to rule, having regard to the Claimant's lggokind and serious criminal
convictions, that it would be inappropriate to neb#he article in thédaily Mirror
and its references to him as constituting a “read gubstantial tort”. | would,
therefore, uphold the application based on abuse.

Nevertheless, | go on to consider the alternatigeraent based upon limitation. The
claim was clearly brought out of time and, for was that have already been
developed in the context of abuse of process, tiseme reason why the court would
exercise its powers under s.32A of the Limitatioat A980 (as amended) for the
purpose of disapplying the limitation period. Inyaevent, no such application has
been made.

In all the circumstances, it seems to me rightXera@se the jurisdiction under CPR
3.4 and to strike out the claim.



