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Mr Justice Dingemans:
Introduction

1. This is the hearing of a number of applications which relate to a libel claim brought
by Svetlana Lokhova (“Ms Lokhova”) against Piotr Tymula (“Mr Tymula”). One
issue is whether | should disapply the limitation period which applies because the
libel claim is in respect of two emails sent by Mr Tymula concerning Ms Lokhova
dated 21% and 22" September 2011 and the action was commenced on 9" November
2012. This is an action to which the provisions of the Defamation Act 2013 do not

apply.

2. At the time when the emails were sent, Ms Lokhova and Mr Tymula were work
colleagues at Troika Dialog (UK) Limited (“the bank™). The bank subsequently
became part of the Sberbank Group and became Sberbank CIB (UK) Limited
(“Sberbank™).

3. Ms Lokhova, who left her employment with the bank, brought proceedings in the
Employment Tribunal against the bank, David Longmuir (“Mr Longmuir”’) and Paolo
Zaniboni (“Mr Zaniboni”) who were her line managers, and a number of other
Respondents for sex discrimination, harassment, victimisation and unlawful dismissal.
The hearings took place over 22 days and Ms Lokhova was successful in her claim
and was awarded compensation in the sum of £1,762,129.50. Although there were
many allegations made by Ms Lokhova the claim mainly succeeded in respect of a
campaign against Ms Lokhova by Mr Longmuir which included very derogatory
emails sent by him about Ms Lokhova, the Bank’s defensive response to Ms
Lokhova’s proper complaints which caused her detriment, and the influence that those
matters had on Ms Lokhova’s decision to resign. As both parties have referred to
press coverage of this hearing in their submissions (as appears below) | should make
it clear that this libel claim is not in respect of the very derogatory emails sent by Mr
Longmuir.

The applications and procedural issues

4. The applications are: (1) on behalf of Mr Tymula to strike out the Particulars of Claim
on the basis that the causes of action are statute barred, and on behalf of Ms Lokhova
to disapply the limitation period. There are issues about when Ms Lokhova became
aware of the email dated 22" September 2011, and when a stay of proceedings,
agreed by the parties, expired; (2) on behalf of Mr Tymula to strike out the Particulars
of Claim on the basis that the action is a Jameel abuse of process. This is on the basis
that there was a minimal publication and that there is no real and substantial tort; (3)
on behalf of Mr Tymula to strike out the claim or, depending on whether Mr Tymula
was granted permission to issue such an application on 14" December 2015, for
reverse summary judgment, because it is contended that the emails were published on
an occasion of qualified privilege and Ms Lokhova has not identified any arguable
case of malice.

5. The applications have been particularly hard fought. There has been a conspicuous
lack of co-operation by the parties with each other in the preparation of these
applications for hearing, an example of which was that the parties did not agree the
order of applications in the bundles or the order in which the applications were to be



addressed at the hearing (in the event | heard Mr Rushbrooke QC first because his
application had been first in time). The effect of this lack of co-operation has been to
increase the costs of these applications.

The applications were first listed before Nicola Davies J. on 26" November 2015, but
were adjourned in circumstances where the Claimant had waited until 20" November
2015 to make an application to disapply the limitation period. The applications were
ordered to be listed for 2 days on 14" and 15" December 2015. Directions for the
service of evidence were given providing for service of the Claimant’s evidence by
4.30 pm on 1% December 2015 and for service of the Defendant’s evidence by 4.30
pm on 8" December 2015. The deadline for service of the Claimant’s evidence was
extended until 1159 hours on 2" December 2015. As it was the Claimant’s evidence
was not served until after the close of business on 2" December 2015 and some
evidence was served in the early hours on 3 December 2015, meaning that the
evidence was not able to be considered by the Defendant until 3" December 2015.
The Defendant served evidence on 9" December 2015. In that round of evidence the
Defendant served expert evidence on Russian law about which no notice had been
given. The Claimant then served further evidence on the morning of the hearing on
14" December 2015, contending that the Defendant had gone further than expected
with its evidence and complaining about the service of the Russian law evidence.

The hearing came before me on 14" December 2015 and it was apparent that the
applications could not then be fairly determined. This was because both sides were
contending that the late service of evidence had been caused by the other side,
because both sides wanted to be able to consider the evidence served and adduce
further evidence, and because neither side had attempted to co-operate and identify
what the essential issues for determination were to be. There was a dispute between
Mr Sherborne for the Claimant and Mr Rushbrooke QC for the Defendant about
whether the hearing before Nicola Davies J. had been a directions hearing or an
adjournment.

At the hearing on 14" December 2015 it had become apparent that there was a factual
dispute about whether Ms Lokhova, and her partner David North (“Mr North”), had
received and seen the email dated 22" September 2011 in March 2012 (as alleged by
the Defendant) or in October 2012. The Defendant relied on the evidence of James
Davies (“Mr Davies”), a solicitor at Salans who were acting on behalf of the bank,
and who gave evidence to the effect that the document was in bundles supplied by his
firm on behalf of the bank responding to Ms Lokhova’s Data Subject Action Request
(“DSAR”™) in March 2012. As this issue of fact related to the application to disapply
the limitation period, and it would be difficult to determine it fairly without cross
examination, there was a discussion on 14" December 2015 about whether there
should be cross examination on the witness statements.

In the event | made an order pursuant to CPR 32.7(1) granting permission to the
Defendant to cross examine Ms Lokhova and Mr North for 20 minutes each, and
granting permission to the Claimant to cross examine Mr Davies for 20 minutes. The
reason for the limit of time was because cross examination was restricted to the issue
of receipt of the email dated 22" September 2011.
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For the reasons given in a ruling | adjourned the hearing on 14" December 2015 and
reserved costs, expressing the provisional view that both parties were to blame for the
need for an adjournment.

When the matter came back before me on 25" January 2016 there were further
procedural issues raised by the parties. These were: (1) whether the Defendant was
granted permission to bring an application for reverse summary judgment, as opposed
only to an application for a strike out, in respect of the claim for qualified privilege at
the hearing on 14" December 2015; (2) whether the Defendant should have
permission to rely on the witness statement of Mr Davies who did not attend for cross
examination on a witness statement in circumstances where he had moved from
London; (3) whether the Defendant should have permission to rely on a new witness
statement from Alex Trotter (“Mr Trotter”) an associate who was working for Salans
at the material time.

Mr Tymula can apply for reverse summary judgment

| am satisfied that the Defendant was granted permission to make an application for
reverse summary judgment at the hearing on 14" December 2015 and | therefore
approve the Defendant’s form of the competing drafts of my order dated 14"
December 2015 for that reason. | make this finding because at the hearing on 14"
December 2015 there was a discussion about whether it would make things clearer if
the Defendant issued an application dealing directly with the issue of qualified
privilege in circumstances where the Defendant was contending that the limitation
period should not be disapplied and the claim struck out as an abuse of process partly
by reference to what was said to be the strength of the Defendant’s case on qualified
privilege, and where some of the submissions had suggested that the Claimant’s case
on malice was not arguable. In the discussions relating to that issue it is right to say
that Mr Rushbrooke QC did use the words, which | repeated, of “strike out”.
However it was plain from the context that this was to ensure that the submissions on
qualified privilege could be properly made, and that “strike out” was being used
loosely to describe a summary dismissal of the claim after consideration of the
evidence which had been served, or more accurately an application for reverse
summary judgment pursuant to CPR Part 24. This was made clear when towards the
end of the hearing | asked Mr Rushbrooke whether he was seeking reverse summary
judgment and he replied “yes” (transcript 14" December 2015, page 61, lines 24-25).

| am also satisfied that there was no further evidence that the Claimant wished to
serve in relation to the issue of reverse summary judgment, because the issue had
been identified and the Claimant was given permission to rely on further evidence in
the order dated 14" December 2015. At the hearing before me Mr Sherborne did not
identify any further relevant evidence which was to be adduced for the purposes of the
reverse summary judgment issue although he made submissions, which I will address
when dealing with qualified privilege, to the effect that the matter should go to trial
because further evidence might be obtained.

No permission to rely on the evidence of Mr Davies

At the hearing Mr Davies did not attend for cross examination. It appeared that
Carter-Ruck, solicitors for Mr Tymula, had been told on 24" December 2015 that Mr
Davies was moving out of London and that he would not be able to attend Court. On
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19" January 2015 Mr Davies informed the bank that he was leaving London for Bath
and would then be travelling in the west of the country. Carter-Ruck did not inform
Taylor Wessing, solicitors for Ms Lokhova, about this until they sent a letter dated
21%t January 2016 stating that Mr Davies was moving out of London and would not be
available to travel to London. The letter then went on to attempt to blame Taylor
Wessing for this because the previous hearing had been adjourned. This was
unsustainable. No order for cross examination had been made for the previous
hearing and there was no information showing that Mr Davies would have been
available if such an order had been made during the hearing.

Mr Rushbrooke accepted that CPR Part 32.7(2) was engaged. This provides that
where a Court has given permission for cross-examination (as was this case) “but the
person in question does not attend as required by the order, his evidence may not be
used unless the court gives permission”. Mr Rushbrooke asked for permission to rely
on Mr Davies’ evidence, and Mr Sherborne resisted the application. A written
application was made supported by a witness statement from Claire Woolf of Carter-
Ruck setting out information about when Carter-Ruck had been informed of Mr
Davies’ absence. | refused permission to rely on Mr Davies’ evidence because there
was no good explanation for Mr Davies’ absence such as a reason why he could not
travel to London. | understand that the issue of fact to which his evidence went may
not have been important for him, but there was a clear dispute of fact, and Mr Davies’
evidence was being relied on to show that the account given by both Ms Lokhova and
Mr North was wrong. This meant that his evidence merited careful consideration and
cross-examination had been ordered. | also took account of the fact that the
application to rely on Mr Davies’ evidence was only made in the course of the hearing
before me. Further although | could understand why Carter-Ruck had not alerted
Taylor Wessing to the potential problems with Mr Davies over the Christmas holiday,
there was no good reason for delaying providing information to Taylor Wessing until
just before the hearing.

No permission to rely on the statement of Mr Trotter

Mr Rushbrooke also sought permission to rely on the evidence of Mr Trotter who had
been an associate at Salans at the relevant time. A witness statement was produced
from Mr Trotter setting out his dealings with the files. When Mr Trotter reviewed his
witness statement he noted an inaccuracy, and very properly supplied further
information. This related to the number of sets of files which had been made, which
prompted further investigations by the Defendant during the hearing.

I refused the application to adduce Mr Trotter’s witness statement. This is because
there was a serious failure to comply with the rules and directions which had been
given for the service of evidence. The evidence was not even complete when the
application was being made, because it was intended to search for the second set of
files to examine them during the hearing. There was no good reason for the failures
that was given to me. Mr Trotter’s evidence had been available at all times but had
not been obtained. This was against a background of a procedural history where there
had been failings (on both sides) to comply with orders, and where directions had
been given as to service of the evidence designed to ensure that the hearing would be
effective. In my judgment it would have been inconsistent with the overriding
objective to allow such late evidence in circumstances where it could all have been
obtained before, and where the evidence was still being clarified when the application
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was being made, compare Denton v TH White [2014] EWCA Civ 906; [2014] 1 WLR
3926 at paragraph 32.

Other matters

I should record that Mr Rushbrooke did tell me, in the course of his submissions in
reply, what inquiries had shown in relation to the second set of bundles referred to by
Mr Trotter. 1did not take any account of this information. It was not evidence, and it
related to information provided by a witness whose evidence was not before the Court
because of serious procedural failings.

I should also record that Mr Sherborne made suggestions that Mr Tymula’s costs were
being paid by the bank. 1 did not take any account of this information. It was not
evidence.

| should mention one further procedural matter. This was the length of the Skeleton
Arguments. As a result of a late change in arrangement for the hearing (for which the
parties had no responsibility) | was given the papers in the morning of 25" January
2016 for the two day hearing listed to start at 2 pm and to conclude by 1 pm on 27"
January (when it did conclude). There were 6 volumes of evidence (2 volumes
related to the action brought by Ms Lokhova against Mr Longmuir) and 1 volume of
authorities. The Skeleton Arguments were much too long to be of any immediate
assistance. Parts of the Skeleton Arguments were devoted to speculation about the
other side’s motives for taking a particular step (see for example paragraph 103 of the
Claimant’s Skeleton Argument and paragraph 75 of the Defendant’s Skeleton
Argument). Such speculation is very unlikely to be of assistance or persuasive.

It is important to note that the Queen’s Bench Guide, with which parties are expected
to comply (see paragraph 1.13), provides at paragraph 7.10.13 at sub-paragraph 4, that
a Skeleton Argument should “be as brief as the issues allow and not normally be
longer than 20 pages of double-spaced A 4 paper”. Both Skeleton Arguments
substantially exceeded this upper limit (being 35 pages) and the Claimant’s Skeleton
Argument was in narrower type than permitted. There have been a number of
authorities reminding parties of the need to keep Skeleton Arguments short and
concise. In Standard Bank plc v Via Mat International Ltd [2013] EWCA Civ 490;
[2013] 2 All ER (Comm) 1222, Moore-Bick LJ said “It is important that both
practitioners and their clients understand that skeleton arguments are not intended to
serve as vehicles for extended advocacy and that in general a short, concise skeleton
is both more helpful to the court and more likely to be persuasive than a longer
document which seeks to develop every point which the advocate would wish to make
in oral argument.”

The evidence before me consisted of: witness statements dated 22" October 2015 and
9" December 2015 from Nigel Tait (“Mr Tait”), a solicitor and partner in the firm of
Carter-Ruck; witness statements dated 23 November 2015 and 2" December 2015
from Niri Shanmuganathan (“Mr Shanmuganathan™), a solicitor and board director in
Taylor Wessing; witness statements dated 23 November 2015, 2"Y December 2015,
14™ December 2015 and 23 December 2015 from Ms Lokhova, and | heard cross
examination of Ms Lokhova; a witness statement from Mr North dated 2" December
2015 and | heard cross examination of Mr North; witness statements dated 9™
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December 2015 and 8" January 2016 from Mr Tymula; and a witness statement dated
8" January 2016 from Olga Klimova (“Ms Klimova”).

During the course of the hearing | was handed extracts from press coverage of the
hearing before me, and Mr Shanmuganathan undertook, through Mr Sherborne, to
make a witness statement exhibiting the extracts. By the time the judgment was
circulated in draft to the parties | had not yet been provided with that witness
statement, but a witness statement dated 10" February 2016 has now been produced.
Mr Sherborne relied on the extracts to show that Ms Lokhova needed vindication of
her reputation. Mr Rushbrooke relied on the extracts to show that the emails referred
to by the press in the extracts were the ones sent by Mr Longmuir, and not the ones
sent by Mr Tymula. 1 did not derive any assistance from this evidence. This is
because it showed only what might be expected from reports of the hearing before
me, which reports picked up references to emails which had featured in the
Employment Tribunal proceedings.

After the hearing the Defendant put in submissions to deal with the way in which Mr
Sherborne had characterised a statement made by Mr Tymula in the email dated 22"
September 2011 about refusing to be back up for Ms Lokhova as a lie, when it was
said to be consistent with Ms Lokhova’s own evidence to the Employment Tribunal.
The Claimant responded by putting in submissions to the effect that this showed that
the case was not simple, and making points to the effect that Mr Tymula had not acted
as if he had regulatory concerns in relation to clients. Both sides sought to adduce
further evidence in the form of contemporaneous emails.

| have summarised material evidence in this judgment from the witness statements.
However | am not in a position to make findings of fact (apart from the issue of fact in
relation to date on which Ms Lokhova first received and saw a copy of the email dated
22" September 2011) and it is not my function to do so at an interim hearing which
must not become a mini-trial. 1 am able to form an assessment, based on the materials
before me and a reasonable assessment of what further material might become
available, whether there is an arguable case on malice fit to be determined at trial and
of the strength or weakness of a case to the extent that it is relevant to the limitation
and abuse of process argument, but | am neither able nor entitled to go further than
that, notwithstanding the invitations from counsel to do so.

The emails dated 21%t and 22" September 2011

Ms Lokhova was originally employed by the bank in Fixed Income, and had received
internal reports from the bank noting her success, but it was apparent that some
persons perceived Ms Lokhova as difficult to manage. Ms Lokhova left the bank to
work for a competitor but was headhunted back by the bank to join equity sales, an
area of work in which it was said that Ms Lokhova had no relevant experience,
although Ms Lokhova referred in her statement to having sold equities when at
Morgan Stanley. Ms Lokhova rejoined the bank on 21% June 2011 and it is apparent
from emails that Ms Lokhova’s appointment was perceived by those in equity sales to
involve office politics as Ms Lokhova had strong support from certain persons in the
Moscow office. The emails showed that the appointment was not popular because it
was perceived that Ms Lokhova would need to be given existing clients of the equity
sales team and because of her reputation (whether deserved or not) as being difficult
to manage. It was also apparent that there were those in the bank who perceived that
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Ms Lokhova, who was noted for her drive and ambition, would help equity sales to do
better, at a time when it was considered to be underperforming.

Ms Lokhova’s direct line manager was Mr Longmuir who was head of UK Sales and
Mr Zaniboni who was Chief Executive Officer of the bank and head of research.

The email dated 21 September 2011 was sent to Mark Van Loon (“Mr Van Loon”)
who was based in the bank’s Moscow office. In the email Mr Tymula said “I really
hope that a pro like her will do right things ... I am really puzzled abt how we could
possibly hire her ... I think that the risk for the company is huge and I want to
distance myself from her as much as possible (in case there is some serious breach
with accounts tht could result in my licence being revoked, etc ..)”. It is common
ground that the reference to “a pro” was a reference to Ms Klimova, the Global head
of equity sales, and that the reference to the person hired was a reference to Ms
Lokhova.

The publication of the email was to Mr Van Loon in Russia. There was an issue
raised about whether the email was actionable under the laws of the Russian
Federation, but that is not an issue before me at this hearing.

The email dated 22" September 2011 was sent to two senior colleagues of Mr
Tymula and Ms Lokhova in the London office, being Mr Longmuir and Mr Zaniboni,
and it was blind copied to Mr VVan Loon. In the email Mr Tymula said “One thing — |
have always been very clear and open about the fact that SL poses a serious threat to
Troika client franchise and individuals that work with her (that’s why I refused to be
a backup on EMSO when it was taken away from me). | will need your help/advise
how to make sure she does NOT join any of the GLG meetings”. 1t is common ground
that the reference to SL was a reference to Ms Lokhova.

In the Particulars of Claim it was pleaded that the natural and ordinary meaning of the
emails was that Ms Lokhova’s “conduct posed a serious threat to her colleagues’
careers, as well as her employer’s business and client base, by exposing them to a
real risk of having their licences revoked (or other official sanction) on account of her
regulatory breaches; and that the Claimant was thus completely unsuitable and unfit
to do the work for which she was recruited.” I have approached these applications on
the basis that this is the meaning of the emails.

Relevant events

A summary of events appears in the judgment of the Employment Tribunal on
liability which it is not necessary to repeat. Mr Tymula became a senior equity sales
person on 1%t March 2012. Ms Lokhova resigned from her position on 18" April 2012
and claimed constructive dismissal, sex discrimination, harassment and victimisation
against the bank in Employment Tribunal proceedings.

Ms Lokhova also made a DSAR to the bank. On 9" March 2012 the bank provided
documents to Russell Jones & Walker, solicitors then acting for Ms Lokhova. There
is a dispute about whether the documents contained the email dated 22" September
2011 from Mr Tymula to Mr Longmuir, Mr Zaniboni and Mr Van Loon.
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On 16™ March 2012 Russell Jones & Walker wrote a letter of claim to Mr Longmuir.
This referred to a number of damaging emails and recorded Bloomberg messaging
discussions which were highlighted, which were said to be a sample and that Ms
Lokhova reserved the right to expand. No complaint was made about an email sent
by Mr Longmuir dated 12" May 2011 to Mr Van Loon in which Mr Longmuir had
referred to Ms Lokhova in a very derogatory manner.

On 26" March 2012 Russell Jones & Walker wrote to Salans complaining about the
inadequacies in the DSAR disclosure. A further DSAR was made.

On 14" May 2012 the complaint was served in the Employment Tribunal
proceedings.

On 26™ October 2012 Salans sent 2 files containing further disclosure pursuant to the
DSAR. This was copied to Ms Lokhova by courier. The files contained the emails
dated 21% and 22" September 2011. Ms Lokhova instructed her solicitors about the
contents, and the claim form for libel was issued on 9" November 2012.

On 16" November 2012 Taylor Wessing sent a letter of claim to Mr Tymula. Carter-
Ruck responded by letter dated 3@ December 2012 to the claim against Mr Tymula
stating that the claim was statute barred and that an application to disapply the
limitation period would need to be made. Carter-Ruck contended that Ms Lokhova
had had a copy of the email dated 22" September 2011, since 15" March 2012
(although it is now contended that the date should be 9" March 2012). The claim was
resisted on a number of grounds including qualified privilege. It was recorded that
Mr Tymula “reserves the right to advance a substantive defence of justification”,
which remains the current position.

It was in this letter that the issue of a stay was first raised on behalf of Mr Tymula. It
was said in the letter dated 3@ December 2012 that “our client would apply for any
libel proceedings to be stayed pending the outcome of the employment proceedings,
as it would plainly be an inappropriate use of the Court’s resources and cause
unnecessary expenditure of our client’s costs and time for libel proceedings to be
allowed to proceed in parallel ...”.

Taylor Wessing responded to the issue of a stay by letter dated 215 December 2012
saying that it would be agreed, but on the basis that no point on delay in pursuing the
claim for the period of the stay would be taken. This condition was agreed by Carter-
Ruck by letter dated 9" January 2013.

The Employment Tribunal proceedings commenced on 27" February 2013.

The Particulars of Claim in this action were served on 8" March 2013. The claim for
damages included aggravated damages on the basis that the right to plead justification
had been reserved, but it was not pleaded in aggravation of damages that the
publication was actuated by malice or was part of a campaign. These matters should
have been pleaded as a matter relevant to damages if they were to be relied on, see
CPR PD 53 paragraph 2.10. There is now a draft Amended Particulars of Claim in
which matters of aggravation, and Mr Tymula’s alleged involvement in a campaign
against Ms Lokhova, are pleaded.
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The libel proceedings were stayed by a consent order dated 15" March 2013, which
was before the defence was due for service. The terms of the stay have proved
controversial between the parties. The stay provided that: “These proceedings be
stayed until four weeks after disposal (whether by hand-down of judgment or
settlement) of Employment Tribunal proceedings between the Claimant and Troika
Dialog (UK) Limited and others (Case no.2201940/2012).”

The Claimant contends that the stay covered proceedings up to and including the
determination of any proposed appeal. The Defendant contended that the stay
concluded 4 weeks after the judgment on remedies.

In a judgment dated 31 October 2013 the Employment Tribunal determined that Ms
Lokhova had been the subject of sex discrimination, harassment and victimisation and
had been unfairly dismissed by constructive dismissal on 18" April 2012.

After the delivery of the judgment on liability Carter-Ruck, in a letter dated 10"
December 2013, noted that the judgment on remedies was outstanding and referred to
some of the issues that would be addressed in that judgment, including Ms Lokhova’s
involvement with a scheme known as DECS. Carter-Ruck stated that as the remedy
hearing had not taken place the proceedings had not been disposed of. Taylor
Wessing, in their letter dated 20" December 2013, wrote referring to the consent order
saying “we confirm that we agree that the stay will not therefore end until disposal of
the remedy hearing or earlier settlement of those proceedings”.

There was a hearing on remedies and by a judgment handed down on 5" March 2015
(see paragraph 14.13.2 of the first witness statement of Mr Tait and paragraph 20 of
the second witness statement of Mr Shanmuganathan) Ms Lokhova was awarded
compensation. Compensation was awarded on the basis that Ms Lokhova would
never work in the financial services industry again. 4 weeks after hand down of
judgment on 5™ March 2015 was Friday 3@ April 2015.

On 16™ April 2015 the bank lodged a notice of appeal. On 12™ June 2015 the
Employment Appeal Tribunal issued directions, and the Judge recorded that he was
doubtful that there were any reasonable prospects of success for the appeal.

The bank did not pursue the appeal and approached the Claimant in September 2015
about withdrawing the appeal.

On 30" September 2015 Taylor Wessing wrote to Carter-Ruck stating that the stay
was about to expire because the appeal was going to be withdrawn and recording that
“our client considers that your client has been part of a concerted and deliberate
campaign over several years, together with other employees of the bank, to destroy
her reputation and to ruin any chance of her obtaining future employment in the
banking sector or in any other related field”. Reliance was placed on evidence given
in the Employment Tribunal proceedings to the effect that Mr Longmuir would have
conversations with the equity sales team including Mr Tymula and that Mr Longmuir
would make very derogatory comments about Ms Lokhova.

On 20" October 2015 the bank and Ms Lokhova wrote to the Employment Appeal
Tribunal withdrawing the appeal, which agreement was confirmed in an order dated
22" November 2015
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On 22" October 2015 an application was made on behalf of Mr Tymula to strike out
the proceedings. On 20" November 2015 an application was made on behalf of Ms
Lokhova to disapply the limitation period.

An application was also made in the Longmuir action to disapply the limitation
period. Ms Lokhova made a witness statement in those proceedings claiming that the
first time that she was aware of an email from Mr Longmuir dated 12" May 2011 was
following the October DSAR disclosure.

An application to amend the Particulars of Claim was made on behalf of Ms Lokhova
to rely on a wider campaign by Mr Longmuir and Mr Tymula against Ms Lokhova.
Ms Lokhova says that she became aware of the campaign against her from the
Employment Tribunal proceedings.

The email dated 22" September 2011 was in the March 2012 DSAR disclosure
but it was not noted by Ms Lokhova until October 2012

It is common ground that Ms Lokhova received the emails dated 21% and 22"
September 2011 when she received the response to the DSAR on 26" October 2012.
The Defendant also contends, but the Claimant disputes, that Ms Lokhova received
the email dated 22" September 2011 on 9" March 2012.

The letter dated 9" March 2012 was sent to Ms Lokhova’s solicitors Russell Jones &
Walker by Salans. The covering letter referred to the searches being carried out and
the fact that “we now enclose seven lever-arch files”. The letter referred to the
computers which were searched which included those of Mr Longmuir and Mr
Zaniboni, and that the terms searched included “SL”. This suggested that the email
dated 22" September 2011 should have been picked up because of the reference to
“SL” in the email dated 22" September 2011.

The witness evidence shows that Mr North and Ms Lokhova went to pick up the files
on the same day that they had been received from Russell Jones & Walker. Ms
Lokhova said that the emails had not been sorted into order, and there was
duplication, see paragraph 19 of Ms Lokhova’s second witness statement. Having
started to read the documents Ms Lokhova was so upset by the way that she had been
referred to in one of the first documents that she read that she took no further part and
relied on Mr North and Colin Chapman to deal with the material. Mr North and Mr
Chapman then put the documents, contained in the 7 lever arch files, into an
intelligible form for Russell Jones & Walker.

Ms Lokhova said that when she had received the October DSAR disclosure they went
through “every page of every file again to see if there was a duplicate or a new
disclosure. It was during this part of the exercise that we found the two emails
complained of in this claim in the new disclosure”, paragraph 21 of the second
witness statement.

Ms Lokhova’s recollection was challenged. Ms Lokhova, in her evidence, was taken
to her witness statement dated 23rd November 2015 in the Longmuir proceedings
where she had said at paragraph 31 that in the October DSAR disclosure the bank
“included a copy of an email from Mr Longmuir to Mr Van Loon dated 12 May 2011
(amongst hundreds of other documents). This was the first time that | was aware of
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the email”. The email included a description of Ms Lokhova which was very
derogatory (and it was common ground at the Employment Tribunal was untrue).
This witness statement was verified by a statement of truth.

However it is apparent that this email had been disclosed before October 2012. This
is because in the Complaint in the Employment Tribunal which was dated 14" May
2012, at paragraph 55 Mr Longmuir’s email dated 12 May 2011 is set out. Ms
Lokhova was unable to explain how this error had occurred, but it is obvious that Ms
Lokhova’s witness statement about when the email dated 12" May 2011 had been
disclosed was wrong. Ms Lokhova maintained that she had an absolutely clear
recollection of the spreadsheet showing the discovery of this email in October. Ms
Lokhova did not have the March disclosure any more because Ms Lokhova thought
that the files had been part used in compiling the Employment Tribunal files. Ms
Lokhova emphasised that she was very ill at the time.

Mr North confirmed in his evidence that he did the bulk of the donkey work in
reviewing the disclosure. This was because Ms Lokhova had been so upset by what
she read that she was unable to read anything more. He had highlighted all the
damaging materials and he confirmed that he had not seen the emails dated 21% and
22" September 2011, and he had not highlighted it in the materials sent to solicitors.
Mr North labelled the “important material in the files with yellow “post-it” notes. I
remember that the seven files were chaotic”. Mr North thought that the bank had
deliberately made the task difficult. Mr North confirmed that he made notes of the
most damaging material in the files from Ms Lokhova’s perspective, and that most of
the material related to Mr Longmuir. Mr North confirmed that he had not seen the
first or second emails, because if he had seen them he would have filed them as
important since they were obviously damaging to her.

Mr North related the circumstances following the delivery of material pursuant to the
second DSAR. He said “over the course of the following week Colin Chapman and |
cross-referenced the material to identify what was new and what had already been
disclosed to Svetlana. We carefully tabulated each important document and recorded
when it had been sent to us. We recorded all this information contemporaneously,
including receiving the two emails complained of ...”. Mr North exhibited a
screenshot of his document, which shows in boxes: the date of the email; the time of
the email; the recipient of the email; the material text of the email; and where the
material came from. This showed for the relevant emails dated 21% and 22"
September 2011 “Oct DSAR”.

Mr North said that he was certain that he had not seen the documents in March. Mr
North recorded that Ms Lokhova was particularly upset about finding the emails from
Mr Tymula because she had, among other matters, introduced Mr Tymula to clients
including GLG. 1 should record that the evidence shows that GLG were an existing
client of Mr Tymula, but that Ms Lokhova had had dealings with GLG when at Fixed
Income. Mr North said that it was when she read these emails that it became clear to
Ms Lokhova that Mr Tymula “was a major participant in the campaign”. It might be
noted that Ms Lokhova’s conclusion to this effect predates the Employment Tribunal
proceedings and the service of the Particulars of Claim in this action.

Mr North confirmed that he had helped Ms Lokhova sort out the emails for the claim
against Mr Longmuir as well as the bank. He said he was not sure what had happened
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to the files delivered in March 2012, they could have gone to the solicitors and
irrelevant material might not have been retained.

So far as the Defendant’s evidence was concerned, the effect of refusing permission to
rely on Mr Davies’ and Mr Trotter’s evidence meant that I was left with the witness
statement from Mr Tait who said he had been supplied with what he was told were
copies of the bundles supplied to Ms Lokhova, that those bundles were provided to
him by Dentons, successors to Salans (paragraph 14 of his second witness statement),
and that the email dated 22" September 2011 was in the bundles.

| am satisfied that the email dated 22" September 2011 was in the March disclosure
provided to Ms Lokhova. | make this finding because the email was located in the
bundles which had been retrieved from Dentons, the successor firm to Salans, and
provided to Carter-Ruck. The email would have been picked up by the search terms
used for the electronic search of the emails. Although I accept that there were errors
about the descriptions of the files, and errors made about when the files were
delivered, the fact that the bundles contained the email dated 22" September 2011 has
been a consistent statement. | do not place much reliance on Ms Lokhova’s evidence
that the email was not in the March disclosure because it is apparent from her own
evidence that having (understandably) become upset about reading some of the things
that had been written about her, she took no further part in looking for the emails and
could not therefore give direct evidence of what had been found and where.

This meant that Ms Lokhova was dependent on the work done by Mr North and Mr
Chapman on her behalf. It is apparent that there were a very considerable number of
emails and the format was such that it would be very easy to miss a document or the
significance of a document when reading the bundles. It must have been Mr North
and Mr Chapman who carried out the same process in relation to Mr Longmuir’s
emails in the March disclosure, because Ms Lokhova was too upset to read the files.
It is apparent that Mr North and Mr Chapman made reports which were inaccurate to
Ms Lokhova about when other documents were found, so that Ms Lokhova made an
inaccurate and wrong statement to the effect that the email from Mr Longmuir to Mr
Van Loon dated 12" May 2011 was not in the March 2012 DSAR disclosure, when it
must have been because the solicitors had identified it for the purposes of the
Employment Tribunal complaint in May 2012. This means that although they might
have compared the earlier disclosure with the later disclosure, the email dated 21%
September 2011 was missed. It is easy to understand how a document could be
missed in circumstances when the files were being collected from the solicitors,
examined by a number of different persons, and returned for the solicitors to take
advantage of the work done by Mr North and Mr Chapman, and where it is not clear
what documents were returned back to Mr North and Mr Chapman for the purposes of
their March and October comparisons.

However | am also satisfied that the email dated 22" September 2011 was not
brought to the attention of Ms Lokhova until October 2012 and did not become
known to her until this date. | make this finding because Ms Lokhova had stopped
reading the March disclosure after becoming upset, and because the first time that the
email was specifically noted was by Mr North on his schedule in October.

The stay expired on 3" April 2015
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It was contended on behalf of Mr Tymula that the stay expired 4 weeks after the
judgment on remedies dated 5" March 2015, namely 3" April 2015. It was contended
on behalf of Ms Lokhova that the stay did not expire until an appeal lodged by the
bank against the remedies judgment was withdrawn.

The terms of the stay were “... until four weeks after disposal (whether by hand-down
of judgment or settlement) of Employment Tribunal proceedings ...”. This means that
the critical issue is when “disposal ... of Employment Tribunal proceedings” occurred.
The stay embodied an agreement made by experienced solicitors and is to be
interpreted having regard to well-known principles. A reasonable person having all
the relevant background knowledge reasonably available to the parties would know
that in many Employment Tribunal proceedings there are separate hearings and
judgments for liability and remedies, and that formal orders are often drawn up long
after the hand down of judgments. The reasonable person would also know that rights
of appeal are limited, although this does not prevent unsuccessful litigants seeking to
challenge the result by formulating a challenge to a finding of fact as raising points of
law. The reasonable person would also know that appeals are brought by separate
proceedings in the Employment Appeal Tribunal.

In these circumstances I consider that “disposal ... of Employment Tribunal
proceedings” meant (in the absence of a settlement) the handing down of a judgment
which dealt with issues of remedies in the Employment Tribunal. This is because
hand down of judgment could not be a reference to an earlier judgment on liability,
because the proceedings would still be active. It is also because hand down of
judgment on remedies was a disposal of the Employment Tribunal proceedings, and
that Employment Appeal Tribunal proceedings were different proceedings.

However even if | was wrong on that construction in my judgment the parties varied
their agreement on the stay to make the position clear when after the delivery of the
judgment on liability, and in response to Carter-Ruck’s letter dated 10" December
2013, Taylor Wessing, in their letter dated 20" December 2013, wrote referring to the
consent order saying “we confirm that we agree that the stay will not therefore end
until disposal of the remedy hearing or earlier settlement of those proceedings”. This
made it clear that it was the judgment on the remedy hearing which was critical to the
ending of the stay.

4 weeks after hand down of judgment on 5™ March 2015 was Friday 3 April 2015
and in my judgment this was the period at which the stay ended. | note that it was not
until 16" April 2015 the bank lodged a notice of appeal. A problem with the
Claimant’s interpretation of the stay is that the stay would have ended on 3" April
2015, before being resuscitated by the notice of appeal, which seems to me to be a
construction which would not accord with the reasonable expectation of the parties.

Relevant statutes and principles of law
Limitation
Section 4A and 32A of the Limitation Act 1980 are relevant. They provide:

4A. Time limit for actions for defamation or malicious falsehood.
The time limit under section 2 of this Act shall not apply to an action for—
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(a) libel or slander, or

(b) slander of title, slander of goods or other malicious falsehood.

but no such action shall be brought after the expiration of one year from the date
on which the cause of action accrued.

32A.— Discretionary exclusion of time limit for actions for defamation or
malicious falsehood.

(1) If it appears to the court that it would be equitable to allow an action to
proceed having regard to the degree to which—

(a) the operation of section 4A of this Act prejudices the plaintiff or any person
whom he represents, and

(b) any decision of the court under this subsection would prejudice the defendant
or any person whom he represents,

the court may direct that that section shall not apply to the action or shall not
apply to any specified cause of action to which the action relates.

(2) In acting under this section the court shall have regard to all the
circumstances of the case and in particular to—

(a) the length of, and the reasons for, the delay on the part of the plaintiff;

(b) where the reason or one of the reasons for the delay was that all or any of the
facts relevant to the cause of action did not become known to the plaintiff until
after the end of the period mentioned in section 4A—

(i) the date on which any such facts did become known to him, and

(ii) the extent to which he acted promptly and reasonably once he knew whether
or not the facts in question might be capable of giving rise to an action; and

(c) the extent to which, having regard to the delay, relevant evidence is likely—
(i) to be unavailable, or

(i) to be less cogent than if the action had been brought within the period
mentioned in section 4A.

(3) In the case of an action for slander of title, slander of goods or other
malicious falsehood brought by a personal representative—

(a) the references in subsection (2) above to the plaintiff shall be construed as
including the deceased person to whom the cause of action accrued and any
previous personal representative of that person; and

(b) nothing in section 28(3) of this Act shall be construed as affecting the court's
discretion under this section.

(4) In this section "the court” means the court in which the action has been
brought.

The limitation period in libel actions was reduced from 6 years to 3 years in 1984, and
from 3 years to 1 year in 1996. The reduction was based on the general recognition
that claims to protect a reputation ought to be pursued with vigour. “Time is always
of the essence” in defamation claims, see paragraph 1.4 of the Pre-Action Protocol for
Defamation.

The provisions of section 32A of the Limitation Act 1980 were considered in
Steedman v BBC [2001] EWCA Civ 1534; [2002] EMLR 17. In that case the Court
of Appeal established that: the discretion in section 32A was largely unfettered, see
paragraph 15; a direction under the section was always highly prejudicial to the
defendant, see paragraph 18; and the expiry of the limitation period was always in
some degree prejudicial to the claimant, even if the claimant had a cast iron case
against his legal representatives, see paragraph 27. The extent of the prejudice would
depend on the strength or otherwise of the claim or defence, see paragraph 29. It was
for claimants to make the case for the disapplication of the limitation period, see
paragraph 32.


http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=33&crumb-action=replace&docguid=IEAF17850E44911DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=33&crumb-action=replace&docguid=IEAF17850E44911DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=33&crumb-action=replace&docguid=IEAF17850E44911DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=33&crumb-action=replace&docguid=IEB012FC0E44911DA8D70A0E70A78ED65

77,

78.

79.

80.

81.

82.

83.

In Bewry v Reed Elsevier [2014] EWCA Civ 1411; [2015] 1 WLR 2565 the Court of
Appeal again underlined the need for swift remedial action in libel cases. As Brooke
LJ noted in Steedman v BBC at paragraph 41 it would be quite wrong to read “wholly
exceptional” into the words of section 32A when they are not there, however the very
strong policy considerations relating to libel cases mean that “the disapplication of the
limitation period in libel actions is often described as exceptional”, see Sharp LJ in
Bewry v Reed Elsevier at paragraph 5.

In Bewry v Reed Elsevier it was also noted that “unexplained or inadequately
explained delay deprives the Court of the material it needs to determine the reasons
for the delay and to arrive at a conclusion that is fair to both sides in the litigation”,
see paragraph 8.

In Steedman v BBC there was reference to paragraph VIIL5 of the Neill Committee
which referred to a situation where the subject of the libel is being investigated by
some other means and there was a wish to await the outcome, see paragraphs 20 and
44. The fact that a claim is weak will reduce the prejudice to a Claimant, see
paragraph 29(2) of Steedman v BBC.

Jameel abuse

It is established that in order to deal with cases justly, proportionately and to maintain
a proper balance between the Convention right to freedom of expression and the
protection of other rights, the Court is required to stop as an abuse of process
defamation proceedings which serve no legitimate purpose, see Jameel v Dow Jones
[2005] EWCA Civ 75; [2005] QB 946 at paragraph 55. The test proposed in that case
and accepted by the Court was whether “a real and substantial tort” had been
committed in the jurisdiction, see paragraph 50 of Jameel.

The test has been expressed in a number of different ways, namely whether “the game
is worth the candle”, see paragraph 69 of Jameel, or whether there is any prospect of a
trial yielding “any tangible or legitimate advantage such as to outweigh the
disadvantages for the parties in terms of expense, and the wider public in terms of
court resources”, see Schellenberg v BBC [2000] EMLR 296.

Vindication is an important point of defamation proceedings, and vindication, and
consequential injunctions, may eliminate or reduce the risk of republication, see
McLaughlin v London Borough of Lambeth [2010] EWHC 2726 (QB); [2011] EMLR
8 at paragraph 112. This is particularly so if the Defendant is continuing to publish
the allegations in this jurisdiction, see Jameel at paragraph 74 and Mengi v Hermitage
[2012] EHWC 3445 (QB) at paragraph 52. If a Defendant is not intending to justify
the allegations this may be relevant, but it is all a question of fact, see McLaughlin at
paragraphs 67 and 111.

It needs to be remembered that dismissing an action for an abuse of process is a
draconian power vested in the Court which should only be exercised in an exceptional
case, see Haji-loannou v Dixon and others [2009] EWHC 178 (QB) at paragraph 30.
Applications of this type are not a “numbers game” so far as evidence about
publication is concerned, anymore than decisions about serious harm are a numbers
game.
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The fact that costs are likely to be high does not mean that an action should be struck
out as an abuse, Haji-loannou at paragraph 43. This is particularly so given the
increased power available to Courts to control the expenditure of disproportionate
Costs.

Applications to dismiss proceedings as an abuse of process help to ensure that actions
which do not serve any legitimate purpose are not pursued and that a proper balance
between competing rights is maintained, see Karpov v Browder and others [2013]
EWHC 3071 (QB); [2014] EMLR 8.

Reverse summary judgment and qualified privilege

CPR Part 24 is designed to deal with cases which are not fit for trial, it is not a trial or
a fact finding exercise, see Three Rivers DC v Bank of England (No.3) [2001] UKHL
16; [2003] 2 AC 1. A summary judgment application must not become an
impermissible mini-trial.

Where the maker and recipient are acting in a matter in which they have a common
interest, such as the allocation of work, it will be an occasion of qualified privilege,
see generally Gatley on Libel and Slander, Twelfth Edition, at 14.9. Proof of express
malice will defeat a claim for qualified privilege. Proof of some dominant improper
purpose or proof of an absence of honest belief in the statement is evidence of express
malice, see Gatley at 17.3. Mere proof that a statement is untrue is not evidence of
malice, and honesty is presumed and must be disproved, see Gatley at 17.16. An
unreasonable belief may be an honest belief.

Decision on qualified privilege and malice, Jameel abuse, and limitation

I will deal with the application for reverse summary judgment in respect of qualified
privilege and malice first because much of the evidence related to this issue and it was
said to be relevant to all of the applications. In my judgment the publication of the
emails dated 21 and 22" September 2011 which were to work colleagues were
publications to persons who had a common interest in the subject matter of the
publication and were on an occasion of qualified privilege. Although Mr Sherborne
did not formally concede the point he was unable to point to any factor which
suggested that these emails were not published on an occasion of qualified privilege.

However Mr Sherborne submitted that the evidence was capable of showing malice
and that Mr Tymula was acting for an improper purpose, namely to harm Ms Lokhova
so that she would not remain part of the equity sales team and reduce his share of the
profits at a time when he had taken on a substantial mortgage. Mr Sherborne
submitted that Mr Tymula did not have an honest belief in what he said, and was part
of a campaign targeting Ms Lokhova to ensure her removal from the team.

Mr Tymula said in his witness statement that the statements that he made reflected his
beliefs because he was concerned that Ms Lokhova’s background was in Fixed
Income, that she had no experience of equity, and that he was worried about Ms
Lokhova’s capabilities and the risks that this might pose from a regulatory
perspective. He noted the differences between Fixed Income and Equities, the need
for complete knowledge about the market, and the need to share information in
circumstances where he said that Ms Lokhova was not a team player. He said he was
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not motivated by money to make the complaints, because if he had not believed what
he said he would have been back up on Ms Lokhova’s accounts, which would have
given him 5-10 per cent of commission. He said it was a professional risk he wished
to avoid and it was not personal, vicious or malicious.

| should record that Mr Tymula did refer to an incident in paragraph 25 of his witness
statement where there had been a concern about a breach of client confidence on the
part of Ms Lokhova, although it transpired that the information disclosed at the
relevant meeting had come from the public domain. The incident had occurred in the
month after Mr Tymula had sent the emails. Mr Sherborne therefore said it could
have had nothing to do with Mr Tymula’s belief at the time he sent his email, and that
the witness statement should have made this clear. | accept that the wording in the
witness statement should have been clearer about when the incident occurred, but I
had not read paragraph 25 as being other than an illustration of the sort of problems
that could occur as a lack of experience. | should record that in any event it did not
seem to me to be a particularly compelling example for Mr Tymula in circumstances
where those in Fixed Income would also have had to respect client confidences, and it
was common ground that Ms Lokhova had experience in Fixed Income.

I have taken account of all the contemporancous documents and the Claimant’s
“Chronology of D’s behaviour showing motive/malice”, and in my judgment Ms
Lokhova’s case on malice is arguable. This is because Ms Lokhova might, with
further disclosure and evidence, be able to show that Mr Tymula, being concerned
about his profit share, made statements about Ms Lokhova which he knew to be
untrue. | am however also satisfied that Ms Lokhova’s case on malice can be fairly
characterised as weak. This is because many of the matters on which Mr Sherborne
relied to attack Mr Tymula and show that he might have been lying did not support
the submissions made. | can illustrate this point by reference to what has been said
about the fact that Mr Tymula blind copied Mr Van Loon to the email dated 22"
September 2011 in the draft amended Particulars of Claim, which Mr Sherborne
invited me to consider when considering the nature of the case which Ms Lokhova
was intending to make. In the draft Amended Particulars of Claim at paragraph
7C7(a) it was pleaded that “despite her numerous requests for full disclosure from the
bank there has been a deliberate and manifest failure to provide the Claimant with the
documents to which she was entitled ... the Claimant will refer to the failure to search
or disclose to her (a) the blind copied recipients of emails, such as the 22 September
2012 email which was sent by this email to at least Mark Van Loon ... something
which the Defendant has deliberately sought to conceal”. There are two problems
with this paragraph of the draft pleading. First it conflates alleged failings on the part
of the bank in giving disclosure with failings on the part of Mr Tymula. It is now
common ground that Mr Tymula was not responsible for the disclosure made by the
bank, and the pleading should have made this clear. The second problem is that it
makes an allegation of deliberate concealment, which is tantamount to an allegation
of dishonesty, in circumstances where the evidence shows that Ms Lokhova’s
solicitors were provided with the email which was blind copied to Mr Van Loon, as
appears from the fact that Mr Van Loon’s reply to the email was also provided. In
these circumstances it would have been a particularly incompetent attempt at
deliberate concealment to provide the very email which proved that Mr VVan Loon had
been provided with the email. All Mr Sherborne could say in response was that the
email might have been forwarded and not blind copied. This is not a beginning of a
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response to the fact that Mr Van Loon’s reply was available shows that there was no
deliberate concealment.

However, out of fairness to Ms Lokhova’s team, | should record that submissions
were made on behalf of Mr Tymula to the effect that Ms Lokhova knew that the email
had been copied to Mr Van Loon from the start because the email was disclosed from
Mr Van Loon’s email account pursuant to the DSAR, and that Ms Lokhova should
never have sanctioned such an attack to be made on Mr Tymula. The submissions
have not assisted me. The email was copied to Mr Van Loon but Ms Lokhova is
unlikely to have recollected the detail of the email itself, particularly in circumstances
where she had been upset by comments that were made in the emails and had relied
on others to do part of the work for her. The submissions on both sides sometimes
generated more heat than light.

A further illustration of the weakness of Ms Lokhova’s case is that submissions were
made on behalf of Ms Lokhova about Mr Tymula’s motives which were internally
inconsistent. In the email dated 22" September 2011 Mr Tymula said that he had
always been “very clear and open about the fact that SL poses a serious threat to
Troika clients”. The fact that Mr Tymula had been “clear and open” was said to be
evidence of a campaign against Ms Lokhova, and the point was made in Ms
Lokhova’s first witness statement, and in Mr Shanmuganathan’s second witness
statement at paragraph 29. However in submissions before me, and revisited in the
further submissions after the conclusion of the case, it was said to be a lie on the part
of Mr Tymula, because he had in fact never been clear and open that Ms Lokhova had
been a threat, and he was making up his concern to damage Ms Lokhova. | pointed
out to Mr Sherborne that both propositions could not be right, and it is fair to say that
Ms Lokhova’s submission on this concluded on the basis that this statement was a lie
by Mr Tymula. In my judgment there is material on which Mr Tymula can be
properly questioned about this, but the changing nature of Ms Lokhova’s case
suggests that Ms Lokhova’s case on malice is weak.

This brings me to the issue, on which much reliance has been placed, about whether
Mr Tymula was part of a campaign against Ms Lokhova which is said to be relevant
to the issue of malice, and the circumstances of the case as a whole. Ms Lokhova
referred to a “sustained campaign which was carried out by Mr Tymula and Mr
Longmuir, to destroy my reputation not just to other employees within the Bank but
also externally to clients, the market place in which | worked and beyond”. Ms
Lokhova was concerned about the damage that had been caused as a result of “...
these statements being disseminated to clients, competitors and the market generally
by Mr Tymula ...” (paragraph 10 of Ms Lokhova’s first witness statement). Ms
Lokhova shared her firm belief that ... the publications which have been disclosed
by the Bank are just the tip of the iceberg” (paragraph 19 of Ms Lokhova’s first
witness statement). The phrase “tip of the iceberg” was repeated in submissions on a
number of occasions.

In support of her case that there was a campaign Ms Lokhova referred in her second
witness statement, at paragraph 9, to the fact “that the Employment Tribunal had
specifically named Mr Tymula as having been one of the key individuals who had
participated in the campaign to undermine me”. It was common ground that a finding
of the Employment Tribunal did not bind me, and was, strictly analysed, opinion
evidence on the material before the Employment Tribunal but it was suggested that
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such a finding was likely to be indicative of the existence of evidence supporting the
case on malice. However Mr Tymula disputed this reference to the Employment
Tribunal judgment in his witness evidence, saying that he had not been a witness in
the Employment Tribunal proceedings, and that the only reference to him in the
Employment Tribunal judgment on liability was, in relation to an allegation called R,
where the Employment Tribunal stated: “this allegation is restricted to an allegation
that little was done to discipline Mr Longmuir (and possibly others, such as Mr Van
Loon and Mr Tymula) after the DSAR request answers came in on 10 March 2012”.

Mr Sherborne was unable to point to any other reference to Mr Tymula in the
Employment Tribunal judgments which would justify Ms Lokhova’s statement. In
my judgment the passing reference to Mr Tymula in relation to what was allegation R
cannot justify a statement by Ms Lokhova that Mr Tymula had been named as one of
the key individuals who had participated in the campaign to undermine Ms Lokhova.

It is fair to note that there was some evidence given in the Employment Tribunal
proceedings which suggested that there had been discussions about Ms Lokhova by
members of the equity sales team and Mr Sherborne was entitled to say that he might
get Bloomberg messages on disclosure (although disclosure had been given by the
bank in the Employment Tribunal proceedings and pursuant to the DSAR’s which
included Bloomberg material and which did not include anything from Mr Tymula)
and he might be able to get material from recordings of telephone calls from the
trading desk. | should record that any such application for disclosure, which would
involve an application against the bank which is not a party to this claim, would be
close to being an impermissible fishing expedition. This is because so far as
recordings are concerned it would be attempting to find information from listening to
hours of recordings. In any event the exercise would be very costly.

Ms Lokhova said that Mr Tymula had acted “... knowing that my superiors would
have to take that seriously, escalate it within the Bank and take action” in paragraph 9
of her third witness statement, but there was no documentary evidence that any action
had been taken as a result of Mr Tymula’s email apart from a suggestion that Mr
Tymula speak to the client direct. Ms Lokhova relied on the fact that she had been
excluded from the meeting with GLG meeting and did not meet another client of Mr
Longmuir. However there was no suggestion that those meetings did not take place
because Ms Lokhova was considered to be a regulatory risk, and Ms Lokhova said
that she had been careful not to tread on anyone’s toes in relating to existing clients in
paragraph 300 of her Employment Tribunal statement.

It might be noted that in her fifth witness statement Ms Lokhova went further and
started putting figures on the value of the clients she was prevented from meeting,
being $2,144,000 for one client and $8,244,000 for another client. When | asked Mr
Sherborne why these losses had not been pleaded, either in the original Particulars of
Claim which was drafted after Ms Lokhova had had access to the relevant documents
through the DSAR disclosure or in the Amended Particulars of Claim, Mr Sherborne
suggested that the losses could not be related to the emails. This did not appear to be
consistent with the thrust of Ms Lokhova’s statement.

Therefore in my judgment the evidence in support of a campaign by Mr Tymula
against Ms Lokhova is weak. There is Ms Lokhova’s firm belief that Mr Tymula was
part of a campaign, there is evidence that there were discussions between Mr Tymula
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and members of the equity sales team about Ms Lokhova, but there is no documentary
evidence to suggest such a campaign on the part of Mr Tymula. There is only the
possibility that further documents or telephone calls might evidence such a campaign.

In all these circumstances | refuse the application for reverse summary judgment.
However | will consider whether my finding that this is a weak case on malice has
any effect on the other applications.

Jameel abuse

Mr Rushbrooke submitted that there was no real and substantial tort in this case. He
relied on the fact that the Employment Tribunal gave a judgment on remedies which
awarded substantial compensation to Ms Lokhova on the basis that she will not be
able to work, because of health issues, in financial services again. The award in Ms
Lokhova’s favour in the Employment Tribunal was for separate acts of sex
discrimination, harassment, victimisation and unfair dismissal. However there are
differences between the Employment Tribunal proceedings and the libel proceedings
and Mr Tymula was not a party to the Employment Tribunal proceedings.

Ms Lokhova said, in paragraph 7 of her first witness statement, that the libel
proceedings would allow Ms Lokhova to obtain vindication for the “sustained
campaign which was carried out by Mr Tymula and Mr Longmuir to destroy my
reputation not just to other employees within the Bank but also externally to clients,
the market place in which I worked and beyond”. However | have already noted
above the very limited evidence about Mr Tymula’s involvement in any campaign,
and the absence of evidence about reports about Ms Lokhova by Mr Tymula to
clients.

It might also be recorded that the publication of the emails dated 21t and 22"
September 2011 was very limited, being to Mr Van Loon (for both emails) and Mr
Longmuir and Mr Zaniboni. The Defendant has relied on the fact that the recipients
of the emails, namely Mr Van Loon, Mr Longmuir and Mr Zaniboni all had a very
poor opinion of Ms Lokhova, as set out in the “Defendant’s Note on the publishees of
the two emails”, which was responded to by the “Claimant’s Note on the publishees of
the two emails in response to D’s document provided on 25 January 2016”. It should
be noted that the low opinion of Ms Lokhova held by Mr Van Loon, Mr Longmuir
and Mr Zaniboni did not apparently relate to regulatory risk.

Mr Rushbrooke also relied on the fact that Ms Lokhova did not have any regard for
the views of Mr Longmuir or Mr Zaniboni, and | was taken to a number of references
showing this. The evidence shows that Ms Lokhova did (successfully) complain
about Mr Longmuir and Mr Zaniboni and did not appear to have any regard for their
views. However this does not mean that the statements could not amount to a real and
substantial tort.

Ms Lokhova said that she needs to bring the proceedings to obtain a final injunction.
Mr Sherborne placed reliance on the fact that there might be a final injunction even
where a party has been said that there will be no further publication, see the judgment
at first instance and the judgment of the Court of Appeal in Weller v Associated
Newspapers [2015] EWCA Civ 1176; [2016] EMLR 7. However this is a case where
there is very little evidence to suggest that Mr Tymula will republish these allegations.
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He has not repeated them since 2011. The fact that he reserves the right to plead
justification, and says that his comment was based on a factual matrix showing that
Ms Lokhova was inexperienced in equity sales, does not make the grant of an
injunction at present a realistic prospect.

It might be noted that if the issue is whether there was a sufficient evidence base for
Mr Tymula to form an honest, but mistaken belief, that Ms Tymula was a regulatory
risk, there would be little prospect of the proceedings achieving anything legitimate to
justify the irrecoverable costs on both sides of the action (let alone the recoverable
costs). However there remains the possibility that justification might be in issue and
Mr Tymula has made it plain that he reserves the right to plead justification. This
means that the proceedings might serve a purpose.

In all these circumstances in my judgment these proceedings for libel are capable of
amounting to a real and substantial tort. The fact that Ms Lokhova’s case on malice is
weak does not mean that the action amounts to a Jameel abuse of process. | therefore
refuse the application to dismiss the claim as a Jameel abuse of process.

Limitation period

There was a dispute, in the solicitors’ correspondence, about when Ms Lokhova
should have made her application to disapply the limitation period. It was contended
on behalf of Ms Lokhova that until the point had been put in issue by service of a
defence, there was no need to make an application to disapply the limitation period. It
is common ground that the Limitation Act bars the remedy and not the cause of
action, meaning that it is a point that needs to be relied on by a defendant. 1 also
agree that the service of a defence in libel actions is too often delayed, sometimes for
tactical reasons. This may be because the defendant wishes to preserve the possibility
of pleading justification, without at this stage running the risk of aggravating damages
(although there is authority to suggest that the proper defence of an action is not to be
taken into account in aggravation of damages in libel proceedings). However in this
case once it had been made plain before service of the Particulars of Claim that the
issue of limitation was being taken, the onus was on Ms Lokhova to make a prompt
application to disapply the limitation period. However because Mr Tymula made a
prompt application to strike out the claim nothing has turned on this point.

| have to consider whether it is equitable to allow the action to proceed having regard
to the balance of prejudice. | need to take account of all of the circumstances of the
case. This includes the fact that Ms Lokhova’s claim in relation to malice is weak,
and that there are likely to be very considerable costs involved in the proposed
disclosure exercise relating to Bloomberg and taped trading calls.

| am also directed to take account of the length of and reasons for delay, the date on
which any facts became known to Ms Lokhova, and the extent to which she acted
promptly and reasonably once she knew whether or not the facts in question might be
capable of giving rise to an action.

I should record that it is an important factor in Ms Lokhova’s favour that she only
became aware of the existence of the emails from the DSAR disclosure provided by
the bank. Although the email dated 22" September 2011 was provided to her in the
March disclosure it was provided with numerous other documents and Ms Lokhova
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had become so upset by reading the contents of the emails that she relied on others to
continue the task. The email dated 22" September 2011 was not flagged up until
receipt of the October DSAR disclosure, when it was provided with the email dated
21%t September 2011 and in the words of section 32A of the Limitation Act the emails
“did not become known” to Ms Lokhova until October 2012. Proceedings were then
issued in November 2012.

The suggestion made on behalf of Mr Tymula for a stay, agreed by Ms Lokhova, was
a reasonable and sensible course adopted by the parties, and mirrored the type of
circumstances that would justify delay contemplated by the Neill Committee in
paragraph VIIL5 of the report. It was also expressly agreed by the parties that the
delay as a result of the stay would not count for the purposes of the limitation issue
and | therefore discount that period of delay.

It also seems to me that the parties were acting reasonably in raising and agreeing the
matter in correspondence and it seems to me to be right not to take account of that
period before the stay came into force. However while there were very sensible
reasons for the stay it meant that there became an increased importance to get on with
the action once the stay expired.

For the reasons already given above in my judgment the stay expired on 3 April
2015, which was 4 weeks after hand-down of the judgment on remedies. Ms Lokhova
did not take any steps to progress the libel action at that stage. Given that the bank
did not file a notice of appeal until 16™ April 2015 a mistaken understanding about the
effect of the agreement of the stay could not have explained the lack of action
between 3 April and 16™ April 2015. Nothing was done to progress the libel action
until Taylor Wessing wrote their letter dated 30" September 2015 suggesting that the
appeal had acted as a further stay of proceedings, and that the stay operated until 4
weeks after the appeal was withdrawn. Mr Tait made it clear in his first witness
statement that the question whether Ms Lokhova claimed that there had been a
misunderstanding about the scope of the stay was in issue (see paragraph 14.14 “if
indeed she does claim”). This is important because if Ms Lokhova wished to rely on
a misunderstanding to explain this period of delay she had an obligation to provide
that evidence, see Bewry v Reed Elsevier. There is no evidence to show that the
failure to progress the action after 3" April and before 30" September 2015 was
because of a misunderstanding about the effect of the stay. In these circumstances
there is an important period of delay after 3" April at a time when there was a need to
get on with an action.

| have to have regard to the extent to which relevant evidence is likely to be
unavailable or less cogent when considering the application to disapply the limitation
period. In this respect | should note that the action which was stayed was an action
involving 2 emails with a small publication. Ms Lokhova has made clear that she
intends to pursue an action alleging Mr Tymula was part of a campaign against her
and that these emails were the tip of the iceberg. The evidence relating to the alleged
campaign is inevitably going to have been somewhat adversely affected by delay
given that there is no evidence yet proving a campaign by Mr Tymula, but it is
difficult to make any assessment of this and | do not place weight on it. However | do
not accept Mr Sherborne’s submissions that Mr Tymula’s involvement in the
campaign was discovered in the Employment Tribunal proceedings. This is because
the evidence in the Employment Tribunal proceedings does not show that Mr Tymula
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was involved in a campaign, it only suggests a possibility. Further the submission
takes no account of Mr North’s evidence that it became clear to Ms Lokhova that Mr
Tymula was a major participant in the campaign having seen the October DSAR.

As to the balance of the prejudice to Ms Lokhova from not disapplying the limitation
period and the prejudice to Mr Tymula in disapplying the limitation period, in my
judgment Mr Tymula will suffer substantially more prejudice than Ms Lokhova. He
will be engaged in expensive and time consuming litigation which is bound to
involve, at the least, contested applications for amendments and disclosure in which
he will face a very serious allegation of a campaign which is made on the basis of
some comments from the Employment Tribunal proceedings which, of themselves, do
not yet support the allegations. This new proposed case is of a different magnitude
from the claim arising out of the 2 emails sent on 21 and 22" September 2011. On
the other hand Ms Lokhova will lose her right to bring a libel action which has a weak
prospect of success.

Attempting to balance all of these factors, and taking into account all the
circumstances of the case, in my judgment it is not equitable to allow the action to
proceed. This is because although the parties acted reasonably and promptly until 3™
April 2015, the need to get on with the libel action, as with all libel actions, was very
much engaged after 3@ April 2015. Instead Ms Lokhova did nothing for a further
unexplained period of delay in a case which was weak, and is how seeking to pursue a
much wider case involving allegations of a campaign. | do not direct section 4A of
the Limitation Act shall not apply to this case.

Conclusion

For the detailed reasons given above | dismiss the applications for reverse summary
judgment and to strike out the action as a Jameel abuse of process. | do not direct that
section 4A shall not apply to this case. | will therefore strike out the action because it
is statute barred.



