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2022 No. 76
DATA PROTECTION

The Data Protection Act 2018 (Amendment of
Schedule 2 Exemptions) Regulations 2022

Thomson Reuters (Legal) Limited.
UK Statutory Instruments Crown Copyright. Reproduced by permission of the Controller of Her Mgjesty's Stationery Office.

Made 26th January 2022

Coming into force in accordance with regulation 1(2)

The Secretary of State makes the following Regulations in exercise of the powers conferred by
sections 16 and 182(5) of the Data Protection Act 2018 .

In accordance with section 182(2) of that Act, the Secretary of State has consulted the Commissioner?
and such other persons as the Secretary of State considers appropriate.

In accordance with section 16(3) of that Act®, adraft of this instrument has been laid before, and
approved by aresolution of, both Houses of Parliament.

Notes

! Section 16 was amended by S.I. 2019/419. There are amendments to section 182 not relevant to these Regul ations.

"The Commissioner" is defined in section 3 of the Data Protection Act 2018 ("the 2018 Act").
For the meaning of "the affirmative procedure" see section 182(7) of the 2018 Act.

2
3

Extent

Preamble: United Kingdom

@ Not Yet In Force
1— Citation, commencement and extent

(1) These Regulations may be cited as the Data Protection Act 2018 (Amendment of Schedule 2
Exemptions) Regulations 2022.

(2) These Regulations come into force on-
(@) 31st January 2022, or
(b) if later, the day after the day on which they are made.

(3) These Regulations extend to England and Wales, Scotland and Northern Ireland.
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Commencement

reg. 1(1)-(3): January 31, 2022

Extent

reg. 1(1)-(3): United Kingdom

@ Not Yet In Force

2— Amendment of Part 1 of Schedule 2 to the Data Protection Act 2018

(1) Part 1 of Schedule 2 (exemptions etc. from the UK GDPR) to the Data Protection Act 2018"
Is amended as follows.

(2) In paragraph 4 (immigration exemption)—
(a) insub-paragraph (1), in the words before paragraph (a), after "processed"” insert by the
Secretary of State”;
(b) after sub-paragraph (1), insert—

"(1A) But sub-paragraph (1) does not apply unless the Secretary of State has an
immigration exemption policy document in place.

(1B) For the purposes of sub-paragraph (1A), the Secretary of State has an
immigration exemption policy document in place if the Secretary of State has
produced a document which explainsthe Secretary of State's policies and processes
for—
(a) determining the extent to which the application of any of the UK GDPR
provisions listed in sub-paragraph (2) would be likely to prejudice any of
the matters mentioned in sub-paragraph (1)(a) and (b), and
(b) whereit isdetermined that any of those provisionsdo not apply in relation
to personal dataprocessed for any of the purposes mentioned in sub-paragraph
(D@ and (b), preventing—
(i) the abuse of that personal data, and
(i1) any accessto, or transfer of, it otherwise than in accordance with
the UK GDPR.

(1C) Paragraphs4A and 4B make provision about additional safeguardsin connection
with the exemption in this paragraph.”;
(c) insub-paragraph (2), for "sub-paragraph (1)" substitute "sub-paragraphs (1) and (1B)";
(d) omit sub-paragraphs (3) and (4).

(3) After paragraph 4 insert—

"4A.— Immigration: additional safeguard: decisionsfor the purposes of paragraph
4(1) and requirement to haveregard to immigration exemption policy document

(1) The Secretary of State must—
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Notes

(@) determine the extent to which the application of the relevant UK GDPR
provisions would be likely to prejudice any of the matters mentioned in paragraph
4(1)(a) and (b) on a case by case basis, and

(b) have regard, when making such a determination, to the immigration exemption
policy document.

(2) The Secretary of State must also—
(@) review theimmigration exemption policy document and (if appropriate) update
it from time to time;
(b) publishit, and any updateto it, in such manner asthe Secretary of State considers

appropriate.

(3) In this paragraph and paragraph 4B"the relevant UK GDPR provisions' means the
provisions of the UK GDPR listed in paragraph 4(2).

4B.— Immigration: additional safeguard: record etc of decision that exemption applies

(1) Where the Secretary of State determinesin any particular case that the
application of any of the relevant UK GDPR provisions would be likely to prejudice any
of the matters mentioned in paragraph 4(1)(a) and (b), the Secretary of State must—

(@) keep arecord of that determination and the reasons for it, and

(b) inform the data subject of that determination.

(2) But the Secretary of State is not required to comply with sub-paragraph (1)(b) if doing
so may be prejudicial to any of the matters mentioned in paragraph 4(1)(a) and (b).".

1 Part 1 of Schedule 2 was amended by S.I. 2019/419.

Commencement

reg. 2(1)-(3): January 31, 2022 (S| 2022/76 reg. 1(2)(a))

Extent

reg. 2(1)-(3): United Kingdom

@ Not Yet In Force

Kevin Foster
Parliamentary Under Secretary of State
Home Office

26th January 2022
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EXPLANATORY NOTE

(This note is not part of the Regulations)

@ Not Yet In Force

These Regulations amend the immigration exemption in paragraph 4 of Part 1 of Schedule 2 to the
Data Protection Act 2018 (c. 12) ("the 2018 Act"). These amendments are made in consequence
of the judgment of the Court of Appeal in the case of R (on the application of Open Rights Group
and another) v Secretary of State for the Home Department and another (Liberty and another
intervening) ([2021] EWCA Civ 800).

The immigration exemption allows certain specific rights and obligations in the UK GDPR to be
restricted to the extent that giving effect to those rights and obligationswould belikely to prejudice:
(@) the maintenance of effective immigration control, or
(b) theinvestigation or detection of activities which would undermine the maintenance of
effective immigration control.

It is only the provisions of the UK GDPR listed in paragraph 4(2) of Schedule 2 to the 2018 Act
which are affected by the immigration exemption.

Theimmigration exemption isamended to make clear that it may berelied on only by the Secretary
of State and only if the Secretary of State hasin place an immigration exemption policy document.
An"immigration exemption policy document" isadocument which explainsthe Secretary of State's
policesand processesfor determining whether, and the extent to which, theimmigration exemption
appliesin any particular case, and for ensuring that any personal data covered by the exemption is
not abused or accessed or transferred in a manner contrary to the UK GDPR.

Additional safeguards are also added to the exemption to require the Secretary of State:
(@) to decide whether the immigration exemption applies on a case by case basis, and to
have regard to the immigration exemption policy document when making such decisions;
(b) to keep arecord of any decision that theimmigration exemption applies and the reasons
for that decision;
(c) toinform adata subject of any such decision, unless doing so may be prejudicial to any
of the matters mentioned in paragraph 4(1)(a) and (b) of Schedule 2 to the 2018 Act.

A full impact assessment has not been produced for this instrument as no, or no significant, impact
on the private, voluntary or public sector is foreseen.

Commencement
para. 1(a)-(c): January 31, 2022 (S| 2022/76 reg. 1(2)(a))

Extent

para. 1(a)-(c): United Kingdom
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