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In the case of Europapress Holding d.o.o. v. Crodi
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Christos RozakisRresident,
Nina Vajic,
Khanlar Hajiyev,
Dean Spielmann,
Sverre Erik Jebens,
Giorgio Malinverni,
George Nicolaouudges,
and Sgren Nielsegection Registrar
Having deliberated in private on 1 October 2009,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. %33 against the
Republic of Croatia lodged with the Court under idet 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by Europapress holding d.o.o.th€' applicant
company”), a company incorporated under Croatian tan 22 May 2006.

2. The applicant company was represented by MrsAMburi¢, an
advocate practising in Zagreb. The Croatian Goventm (“the
Government”) were represented by their Agent, MrSt&znik.

3. The applicant company alleged that there hawh [@eviolation of its
right to freedom of expression.

4. On 20 September 2007 the President of the Sestion decided to
give notice of the application to the Governmenhtwéas also decided to
examine the merits of the application at the same @s its admissibility
(Article 29 § 3).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant company, Europapress holdingod.as a limited
liability company incorporated under Croatian lawich has its registered
office in Zagreb.
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A. Background to the case

6. The applicant company was founded in 1990 andhe biggest
newspaper and magazine publishing company in Groafiich publishes
five daily newspapers and more than thirty magazingh an average
annual circulation of 177 million copies. Its mogtominent weekly
publication, the news magazi@&obus on 2 February 1996 published an
article headlined Minister S. pointed a handgun at journalist E?Yin
which it reported on an incident that had allegedigcurred in the
Government building on 26 January 1996 and hadivedoMr B.S., the
then Minister of Finance and a deputy Prime Mimisé@d a journalist from
the daily newspapeXovi list Mrs E.V. The article suggested that B.S and
E.V. had had a conversation on the staircase obtiilding and that B.S.,
displeased with a recent article by E.V., had toét that she should be
killed. It also reported that B.S. had subsequeioilpwed E.V. to the press
room, where he had allegedly taken a handgun fraecarity officer and
pointed its barrel at E.V., saying that he woulldl lker, after which he had
laughed loudly at his own joke. The article was Ighied inside the
magazine in the columrPblitical Terminatof. The circulation ofGlobus
at the time was some 185,000 copies.

7. The article in question reads as follows:

Minister S. pointed a handgun at journalist E.V.!

“Judging by the unusual scene made by B.S. laskvieghe press room of the
Government's headquarters, journalists may be daan qualitatively different
expression of disapproval of texts which are nahDeputy Prime Minister's liking.

Having published a critical text concerning the néwdget entitled B.S.'s
phenomenal numbér€E.V., commentator atlovi List will remember her subsequent
Government session for a very long time.

B.S. was waiting for her on the stairs of the buiddin St. Mark's Square and, still
trying to give his voice a somewhat relaxed totaited claiming that it had not been
all right, that it all reminded him of settling penal scores and the like, and at some
point he allegedly blurted something likéou should be killed!

Obviously irritated by E.V.'s presence, he followest to the press room, where, in
addition to several other journalists, he found ohihe security officers.

And then B.S., cool as a cucumbeanttav-hladari, reaches for his [the security
officer's] belt, takes out the handgun and poirss barrel at the dumbfounded
journalist, saying ‘will kill you now!

He then started laughing uproariously at his owvaokej, whereas the [other]
journalists forced a smile.

E.V., however, did not find it funny at all.”
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8. On 3 and 12 February 198@vi list published the same information,
as did another daily newspap@&ilas Slavonijeon 14 February 1996.

9. Several days after the incident E.V. lodgedi@inal complaint and
brought an action in damages against B.S. Bottchierinal complaint and
her action were dismissed on the ground that steeumable to prove that
there had been a risk to her personal safety frgeriaus threat to her life.

B. Civil proceedings for defamation

10. On 10 May 1996 B.S. brought a civil action dmfamation against
the applicant company in the Zagreb Municipal Ca@pcinski sud u
Zagreby, seeking 500,000 Croatian kunas (HRK) as compemstor non-
pecuniary damage. He argued that the publishedn#tion had been
untrue and that it had harmed his reputation ashbdigpand political figure,
in that the article had been published in a highedation weekly magazine,
in which he had been depicted as an irresponsiidlef@olish person who
was prone to bad and highly inappropriate joke® ddse was subsequently
joined with two other actions brought by B.S. oa #ame day againstovi
list andGlas Slavonije

11. The applicant company maintained that therméion published
was true or based on facts which it had had vaasons to believe were
true. Furthermore, the incident was of public iegtrand the public was
therefore entitled to know about it, while the joalist E.V. was a serious
and trustworthy source of information. Despite savattempts, th&lobus
journalists had been unable to obtain any comnrem B.S.'s office just a
few days following the incident. Lastly, the appint company claimed that
the published article had been presented in swedyaas to show that it had
involved a joke rather than a serious threat.

12. During the proceedings the court heard evideriom the
eyewitnesses, namely the security officer D.P., gmernalist E.V., a
journalist fromGlas Slavonije H.P., and a journalist from the State news
agencyHINA, S.S., who were all present in the press room wherlleged
incident took place. The court also heard evideinom the plaintiff, the
author of the article, N.T., and the chief editdr @obus D.B. At the
applicant company's request, the court also heakrce from theNovi
list journalist J.V., who had been President of thea@an Journalists
Association at the time, and admitted a writtentesteent from R.I, a
journalist at the weekly magazidgena (although it refused to call her as a
witness).

13. At the hearing on 2 April 1997 the court heawdence from
security officer D.P. The relevant part of his ii@siny reads as follows:

“I remember that at [the time of] the incident thewas a meeting of the

Government, on which occasion | was in the secuggm. After the meeting the
chief of ... the cabinet told me to invite Mr B.$dicating that he was in the press
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room. | went there and found [him]. As well as BtSere were some other persons
present, Mrs E.V. and H.P.... Mr. B.S. was talkimgh a woman whom | did not
know. | cannot remember who that person was exatthddressed Mr B.S. and
informed him that the Prime Minister was looking faim, to which he jokingly
replied, asking whether | had come to apprehend himaticed that the atmosphere in
the room was relaxed and that they were joking abomnething.

| remained standing next to the exit, and on hig wat Mr B.S. passed next to me.
Under his left arm he was holding documents, andh wiis right arm he
[inadvertently] touched my right side, where myi@l handgun was [kept].

He said something when he touched it, somethirgthiese are the argumehts

On that, | took out the handgun of my own initiatiemptied the magazine ... and
took out the frame of the handgun. | then placedhndgun horizontally on my left
hand. At that, Mrs E.V., who was [sitting]... on nigft side and was writing,
commented that we should not play with weapongplied that she had nothing to
fear, that | had emptied the weapon and put the w@mton in my pocket. The
plaintiff then commentedPlease, put that away, because they will write thiaave
threatened a journalist

After that, Mrs. E.V. commented on the plaintifftatement and saitiwill publish
that. Just as the plaintiff told me to put the handguwway..., the journalist S.S.
entered and said¥ot E.V., she is a good dirl

After that Mr. B.S. left the room and Mrs E.V. conted to write her text. The only
one who had my handgun in her hands was the jasti®&iS., with whom | went to
the other corner of the room where we did not distanyone, because she was
interested in weapons, given that she herself hadapon. She has a museum piece
and we talked about that.

Apart from telling me to put away the handgun bseait would be published that
he had threatened to kill the journalist, | did notice that the plaintiff and journalist
E.V. spoke to each other in my presence. As | spdrt from the journalist S.S., no
one held my handgun in his or her hands. The ngwespaports that the plaintiff took
the handgun from me are not true.”

14. At the hearing on 21 May 1997 the court heavilence from
journalist E.V. The relevant part of her testimoagds as follows:

E.V.: “On 26 January [1996] a regular meeting of thev&@oment was scheduled
for Friday afternoon. | am an accredited journahstd follow the work of the
Government. While going to the room from which lldav the meetings on a monitor
with my colleagues, | met the plaintiff and G.S.eThlaintiff reacted brusquely,
stating that he was dissatisfied with the articleiol | had published iNovi list in
January, in which | had written about the budget #re Government's policy. The
plaintiff stated ... that he had seen the artideagpersonal attack on him. When |
asked him to give reasons, he did not do so, sayiagthe article had amounted to
settling scores with him. | replied that this washmbly his impression because his
name had appeared in the headline and the aradédé&en accompanied by his photo.
At that the plaintiff told me that | waa killer with a baby faceand that | should be
killed. ...
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After | arrived at the press room ... | sat at lalgao study the documents which
were given to us before the [Government] meetingAs well as me, in the room
there was H.P., who was following something ondbmputer... | was concentrating
on the documents | was reading, and at some paintited that the plaintiff and a
member of the security staff, whom | had seen leefaere present in the room.

| did not pay attention to their conversation uhtheard, at some point, that the
plaintiff was mentioning journalists, after whichldoked up and saw the plaintiff
holding a handgun in the palm of his hand, while $kcurity officer was standing on
the other side of the table, next to me.

At this point, theHINA journalist S.S., entered the room and shiot 'E.V., she is
good; she took the handgun in her hands, saying tiathsd someone in her family
who had a handgun like that and that she wantedeat.”

The judge “Who was the plaintiff addressing when he saidiller with a baby
face?

E.V.: “The plaintiff was facing me and we were in thmadl area near the staircase
leading to the entry into the big foyer.”

The judge: “From whom did S.S. take the handgun?”

E.V.: “I cannot say for certain, because it all hapgengatively fast and | was
shocked, since | saw it as a personal threat tdoeesause | connected the incident
which had taken place before | entered the pressirand the threats made by the
plaintiff with the fact of seeing the handgun i hiand.

The plaintiff then left the room and the securiffic@r and S.S., who was checking
the handgun, remained. After that the Governmergatimg that we were to follow
started.”

The judge: “Did anyone in the room react to protect you,egivthat you took [the
incident] as a personal threat?”

E.V.: “l remember that the journalist H.P. said sommghi | cannot remember what
she said ... "

The plaintiff's representative: “Did you and the plaintiff talk to each other time
press room?”

E.V.: “Before the handgun was taken out we did not.talkter that, as far as |
remember, | said that | would publish that.”

The plaintiff's representative: “Did the plaintiff address you in the press room
any way?”

E.V.: “No. While | was reading the documents for thestiveg | was not, as | stated,
paying attention to what the security officer ahd plaintiff were talking about. | do
not know whether the plaintiff was addressing meabse | was reacting to the word
‘journalists when | looked up and saw the handgun in his Hand.
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The plaintiff's representative: “Did the plaintiff or anyone else point the handg
at you?”

E.V.: “l did not see that.”

The plaintiff's representative: “Did you publish anything concerning the
incident?”

E.V.: “l gave my comment after MPs asked a questioruatiee incident and after
the plaintiff gave his own account in the medidhaf events.”

The plaintiff's representative: “Why did not you react and report on the incident
immediately?”

E.V.: “It happened on Friday and | ... did not wantaact until | had calmed down.
After the weekend | decided to inform the editoNalvi listand the presidency of the
Croatian Journalists Association of the incident.”

The plaintiff's representative: “Did you inform the Globus journalists of the
incident?”

E.V.: “l talked about the incident with my journalisblieagues in the Parliament
Press Centre, where the journalists who followeal Work of the Parliament were
[based].”

The plaintiff : “In which hand was | holding the handgun?”

E.V.: “In your right hand.”

The plaintiff: “Do you remember what was | holding in my lefnd&”

E.V.: “l am not certain whether you were holding angthin your left hand.”

The plaintiff: “Was | pointing the handgun at someone?”

E.V.: “l already said that | did not see that.”

The plaintiff : “At that moment in the press room did | saywill kill you now!?”

E.V.: “l do not remember that you addressed me atrtizahent.”

The plaintiff : “Could you quote exactly what | said to you ie ttorridor?”

E.V.: “You told me: You are a killer with a baby face and you shouldkitled'.”

The respondent's representative“Did you talk to theGlobusjournalist about the
incident?”

E.V.: “The Globusjournalist was present when | discussed it wifhcfzleague ...
from my editorial board.”
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The respondent's representative“Did you consider the handgun in the plaintiff's
hand as a personal threat?”

E.V.: “Yes.”

The respondent's representative“Did you have any motive to invent the whole
incident in order to harm the plaintiff?”

E.V.: “No. | consider myself a serious and responsfi@eson and so far | have not
had any incidents of this sort. As regards my répgron the work of the
Government, | have written a lot and there haveenéeen any denials or claims that
| wrote something that was not true.”

The respondent's representative“Did you talk about the incident with S.S.?”

E.V.: “No. | have to add that | talked to S.S. onlyeafthe whole incident had been
reported inFeral [Tribund, because her name had been mentioned, and sfte} |
had talked to J.V., the president of the [journigliassociation. After that ... S.S. and |
met and on that occasion she practically confirmmdstatement and said that she
remembered seeing the handgun being pointed at me.”

The respondent's representative“Did S.S. state on that occasion that the handgun
had been in the plaintiff's hand?”

E.V.: “Yes.”

15. At the hearing on 16 June 1997 the court heardence from the
journalist S.S. The relevant part of her testimoggds as follows:

S.S: “I was present during the incident ... in thegsreoom. ... [W]hen | entered the
press room | saw that the plaintiff and E.V. weatkihg. | understood from the
conversation that that the topic was the articl. Bad written ... From what | heard
... I did not consider that they were talking wittised voices. To the contrary, on that
occasion | said to the plaintiff jokingly somethilike 'As long as you politicians and
us journalists exist, there will always be situagovhere you will not be satisfied with
what we writé after which | said something lik.V. is a good gitl | had said that
before the security officer took out the handguhef, as the Government meeting
was approaching, the security officer came to léak the plaintiff, to which he
jokingly replied: Did you come to apprehend me? You have the powéen he was
leaving the room he [inadvertently] touched theusieg officer and asked where his
weapon was. The security officer took out the hamdgnd placed it on his palm, after
which | told him that | had been taught that a wveeaphould always be pointed away
from people. At that he said that | should not fraid, because he had taken out the
bullets. As far as | remember, the plaintiff [théeft the room, whereas | stayed with
the security officer and asked about the handguam certain that when | entered the
press room the plaintiff and E.V. were talkingvea asked them what was going on
because from the first [few] sentences | could umaderstand what the conversation
was about. Neither of them replied to my questiant b understood what the
conversation was about, namely the article that Bad written.

While in the room, | did not hear the plaintiff $ag anything that could sound like
a threat to E.V. The plaintiff did not take the Hgan from the security officer at any
moment.
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The plaintiff's representative: “Did the plaintiff at any moment call E.\the killer
with a baby fac@”

S.S: “No.”

16. At the hearing on 10 September 1997 the dwatd evidence from
the journalist H.P. The relevant part of her testimreads as follows:

H.P.: “I regularly follow Government meetings as a joalist for Glas Slavonije
On that day, at the top of the staircase [of thédmg] where the Government
meeting was held, | saw the plaintiff in the compah my colleagues .... | stopped
and we started talking about computers, after wthehplaintiff started talking about
the article E.V. had published Movi list The plaintiff was angry on account of the
article and ... said that E.V. should be killed &mat she was a killer with a baby face.
After that | went to the press room.

After | entered the room ... | sat in front of themputer and E.V. subsequently
entered; we greeted each other, and | continue#imgr| noticed when the plaintiff
entered the room but | did not notice when the sgcofficer entered .... | heard
raised voices. | was to the side of the plaintiffild&.V., who was sitting at the table. |
heard some rustling, so | turned toward them amdthat the plaintiff was searching
the security officer. | continued working but aga#ised voices drew my attention. |
cannot say for certain whose voices these werefaAsas | can say, | think the
plaintiff and E.V. were talking. When | looked tomlathem | saw that the plaintiff
was standing in front of E.V. and was holding adgm in his right hand, and his
right hand was leaning on the palm of his left hartdle said that journalists would be
able to write that he had tried to kill E.V. Ther$Sentered and saidNot E.V., she is
good. | got scared because | am afraid of weapongynetliaway and when | looked
again the handgun was in the hands of S.S.

Then | noticed that S.S. was talking to the seguwificer about the handgun, but |
did not notice when the plaintiff left the room.SSthen left the room and went to
follow the Government meeting.

| remember that S.S. told the security guard tleatgnandfather had a handgun like
that.

After that we started following the meeting witlnet journalists.

| asked E.V. whether she would publish [the inctiiém the newspapers and she
said that she would not ....”

The plaintiff: “Was E.V. present when | said that she was a@kilith a baby
face?”

H.P.: “E.V. was not present at the time.”
The plaintiff : “What were my exact words?”

H.P.: “You said that, as for E.V., she should be kijldtht she was a killer with a
baby face.”

The plaintiff : “Did you ever convey those words ... to E.V.?”
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H.P.: “l told [her] after the Government meeting wagnV
The plaintiff : “Why did not you do so before the meeting?”

H.P.: “I did not wish to talk about it with [her], andthought that you would say
something to her yourself. When | saw the handguemlised that the situation was
serious and after the meeting | retold the conviensao [her]”

The plaintiff's representative: “Could you describe exactly how the plaintiff
searched the security officer?”

H.P.: “He was searching him on the upper part of hidyhaintil the belt. After that
| turned away and was working on the computer.”

The plaintiff's representative: “Did the plaintiff take the handgun from the
security officer?”

H.P.: “l do not know.”
The plaintiff's representative: “Did the plaintiff point the handgun at E.V.?”

H.P.: “He did not point the handgun at E.V. | saw ttia plaintiff's right hand, in
which he was holding the handgun, was bent, bid hdt see whether he was holding
his fingers on the trigger.”

The plaintiff : “With how many hands was | searching the secugitgard? Was |
holding something in my hands?”

H.P.: “You were using both hands. You were not holdamgthing in your hands.

The plaintiff's representative: “Did you see where the handgun went from the
plaintiff's hands?”

H.P.: “ did not see. But | turned my head away andsRiut that away’

The plaintiff's representative; “Why did not you publish anything about the
incident, given that you are a journalist?”

H.P.: “I asked E.V., who did not wish it to be publisheOut of journalistic
solidarity | could not publish it.”

17. At the same hearing the court also heard ecaldrom the chief
editor ofGlobus D.B. The relevant part of his testimony readfodews:

D.B.: “I found out about the incident ... from the ealjue who follows the
Government meetings and reports on them. The edittive Terminator[column in
Globug checked with the people from the Government. As mgceived similar
information from them ..., we decided to go aheitth the text that was published in
the Terminatorcolumn inGlobus

I did not personally verify anything, because thats the responsibility of the
editors of specific columns in the newspaper.”
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The plaintiff's representative: “Who were the people close to the Government
with whom you checked the information publishe@iobu®”

D.B.: “It is not appropriate to discuss that, becafisegveal it now | will no longer
have that source.”

The plaintiff's representative: “Did someone talk to the plaintiff about this
matter?”

D.B.: “I do not know. | would have to ask the editof {loe Terminatorcolumn].”

The respondent's representative“What was meant by the part of the text in which
it was indicated that the handgun was pointedeattmbfounded journalist?”

D.B.: “It was figurative; | do not think that the plaiffi literally pointed the handgun
atE.V."

The plaintiff : “Why did not you consider it necessary to addmagspersonally in
order to verify the accuracy of the allegationsaning the handgun?”

D.B.: “Because the editors of specific columns bear rigponsibility for those
columns.”

18. The court then heard evidence from B.S. as plantiff. The
relevant part of his statement reads as follows:

B.S: “On that day, while walking down the corridor tay room, | met the
journalists D.K. and H.P., who usually followed @owment meetings. On that
occasion D.K. asked me when the next Governmergspcenference would take
place, to which | repliedWhat is the point in deceiving the publicD.K. asked if |
had in mind E.V.'s article. | replied that | hadehehurt by E.V.'s article, which
implied that | was deceiving the public... AfteattE.V. came, and we discussed her
article in her presence. | said:¢an understand that you do not like me but | eann
understand that you are writing such thiffgk.considered her a very responsible

journalist, because she had previously publisheoht@nview with me, which was, in
my opinion, very fair.

At that point | saw minister M. who was coming ke tGovernment meeting... | said
'Here is the killer with a baby fageeferring to minister M.

After that | went to my office to pick up the docants for the Government meeting.

B.S. then described the incident in the press room:

“... Shortly afterwards, security officer D.P., whd knew, entered the room. ...
[He] said that he had an order to take me to thed>Minister, to which | replied
asking if he had come to take me or apprehend rhereupon he said that he did not
mind, so long as he complied with his order. Attth@ment | patted him on his
jacket on the right side and, since it was visihiat he had a handgun in the inside
pocket, | said:You have the powemD.P. ... took out the handgun, sayihtgre are
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the argumentSAt that point | heard a female voice — | am nettain whether it was
H.P.'s voice — saying:Do not play with weapon$!at which | said: You should put
that away, otherwise the newspapers will write gbbu

| said that because we were among journalists.veméeld the handgun in my
hands. | had the documents for the meeting andyimight hand | had a cigarette. |
had never put those documents away. It is notttnae| was searching the security
officer with both hands.

After | said that to the security officer, E.V. sted up and saidJust so that you
know, | will publish that.l did not reply ... because | was not certain thbeshe was
serious or was joking, and left the room.

| was present when S.S. came and commented onethgity officer's handgun,
saying something likeMy grandfather has a better handgun.

It was not until Wednesday that | was informed t@&bushad published a text
mentioning that | had threatened the journalist.B.¥imply failed to react ... out of
naivety, because | expected that one of the joistsglwho had been] present would
write ... what had actually happened and statettigaincident had not been the way it
was described iGlobus

None of the authors of the texts that are the stilgjethese proceedings called me
concerning the incident, in order to talk to meget a statement from me.”

The judge: “Did you address E.V. in the press room?”
B.S: “l did not address her. As | said, she addressedirst when she said that she

would publish that. It is not true that | said tlaY. was a killer with a baby face and
that she should be killed.*

The respondent's representative“Why did you enter the press room?”

B.S: “I cannot say for certain. | assume that | endete tap [the ashes] off my
cigarette or because | was talking to someone."

The respondent's representative“Did you see it as normal for the security office
to take out his handgun?”

B.S. “I felt uneasy. Especially with the journaliststhe room.”
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The respondent's representative “Do you remember what S.S. said when she
entered the room?”

B.S: “I do remember. ... The first words she said wéet E.V., she is good

The respondent's representative “Did you understand that these words were
addressed to you?”

B.S: “At that moment | was not looking at S.S. Givéwe tphraseE.V. is gooy
those words could have been addressed to anydhe press room.”

19. At the hearing on 10 December 1997 the coeatchevidence from

the author of the article, th@lobusjournalist N.T. The relevant part of his
testimony reads as follows:

N.T.: “I had obtained the information | wrote aboutGiobusfrom E.V. on the day
after the incident — actually, | am not certainttitavas the next day — in the café at
the Parliament. E.V. was sitting with a colleague & found them talking. She was
excited. | asked her what was going on, after wikind told me about the incident that
had occurred in the Parliament, when the plaim@#fl addressed her on the staircase
about the article she had written and had thredtéméill her. This is what she said.
He had been verbally attacking her. He had contirta€follow her to the press room
and had continued with verbal attacks, even thoaghE.V. told me, he had been
trying to do so jokingly. Among journalists the ipiff is known for his specific
sense of humour.

When | speak of the plaintiff's specific sense afmour, | mean that he is not
willing to accept journalists' criticism, and reaeehemently to texts concerning him.
For the most part, he reacted [to E.V.'s text]jgky. E.V. then told me that during
these verbal attacks the plaintiff had asked féraadgun from the security officer,
saying Give me the handgurdand pointed it at E.V. while sayingVhatshould | do
now? Should I kill her?

| tried to check this information by contacting thlaintiff's office. It was Tuesday,
the day on which the edition closes, and the deeslliwere running out. | tried to
reach the plaintiff a few times but did not succeedause, as his secretary told me,
he was unavailable.”

The judge: “To whom did you pass the information?”

N.T.: “I cannot remember with certainty but | think kr G., the editor of the
Terminatorcolumn.”

The judge “Did you really believe, on the basis of E.V.&mtement, that the
plaintiff had threatened her or tried to kill her?”

N.T.: “Of course | did not, nor did E.V. say that. Stescribed it as an inappropriate
joke, and | understood it that way. Since she é®leeague whom | have known for
many years | accepted her statement as being The.text was published in
Terminator column precisely because it was a joke, othenitisgould have been
published on the front page.”
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The judge: “Did you believe that the information was truechase you got it from
E.V.?"

N.T.: “It is difficult for me to reply to that questiorShe is a person that | know
well, who is almost my friend, and that is why tapted the information.”

20. At the same hearing the court also heard agglérom theNovi list
journalist J.V., who was the President of the QGamatJournalists
Association at the time. The relevant part of lestitnony reads as follows:

J.V.: “l got the information ... from E.V., and from ffhconversation with H.P. and
S.S.

As regards E.V., she told me that on that day s et the plaintiff on the
staircase of the Parliament... The plaintiff hadcted vehemently to the article she
had written on the budget, and had said ... angii#y she was a killer with a baby
face and should be killed. After that he had fokawher to the press room ..., had
taken a handgun from the security officer, and pathted it at [her]. From the
conversation with S.S. | found out that [she] hatered the press room when the
plaintiff was holding the handgun in his hand. Acting to S.S., it was a tense and
uneasy situation so she took the handgun from Ilgietff's hands in order to calm
the situation and said that she had already segm &uinandgun. ... When taking the
handgun S.S. said\lot E.V., she is godt.

The plaintiff's representative: “When did you talk to E.V. and find out [abougth
incident]?”

J.V.: “About seven or five days after the incident, theey before [the information]
was published iGlobus”

21. In her written statement the journalist Rtatad that she had heard
that the security officer involved in the incidemad been dismissed for
allowing a third person to take his official handg&ince she was unable to
obtain either confirmation or denial of that infation from the Parliament
or the Government, she decided to call S.S., wiowithessed the incident.
The relevant part of R.l.'s statement reads asvisli

“| called my colleague S.S. and told her what | teanto know. She was unable to
confirm the veracity of my information. On the cary, she claimed that it was not
correct and, in a ten-minute telephone conversatidd me the following:

'Unbelievable! Everybody is writing about the ingitbetween B.S. and E.V. as if
they were personally present. | wanted to tell $fmat you are the first journalist who
has called me for information... | was really thight person, since | saw what
happened. | was standing next to B.S. and E.V. whep were discussing her
recently published article on the Deputy Prime Miei[i.e. B.S.] | did not have the
impression that they were arguing. At one pointBeguty Prime Minister B.S. took
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the handgun from the security officer in his hamads said rather jokingly:What
should | do to her? Should I kill her®nd that was all. None of us present understood
it as a threat, nor did | think that something abliappen to... E.V. | was surprised
that she published it at all iNovi list.”

22. On 27 February 1998 the Zagreb Municipal Cgante judgment,
partially granting the plaintiff's claim. It ordefehe applicant company to
pay B.S. 100,000 Croatian kunas (HRK) as compess#dir non-pecuniary
damage, together with the statutory default intemesmining from the
adoption of the judgment until payment, and HRK6244, in costs.

23. In its reasoning, the court held that the ighield information had
been untrue and that the applicant had not propenified its accuracy. In
particular, it found that B.S. had not held the dgum in his hands during
the described incident, since this had been coefirtmy the testimonies of
two eyewitnesses, D.P. and S.S., and by B.S. him&khough the two
remaining eyewitnesses, E.V. and H.P., testifiedt tthe handgun had
indeed been in B.S.'s hands, the court did not fineir testimonies
convincing, on the ground that they differed. Theevant part of the
judgment reads as follows:

“As to ... whether the plaintiff ... took the offid handgun from the security officer
in the press room and threatened E.V. with it,dbert ... heard evidence from the
plaintiff ... and witnesses E.V., D.P., H.P. an8.S.

The plaintiff and witnesses D.P. and S.S. statetieir testimonies that the plaintiff
had not had D.P.'s official handgun in his handén®és E.V. testified that, while
reading the documents for the forthcoming sessibe,had at some point looked up
and seen the plaintiff ... holding the handgunhia palm of his hand, after which the
journalist S.S. had come in and had taken the hamdgayingNot E.V., she is goad
In reply to the question from whom [S.S.] had tak®® handgun, the plaintiff or D.P.,
witness E.V. could not reply with certainty, expliaig that it had all happened
relatively quickly and that she had been shockeset the handgun in the plaintiff's
hands, since she had seen this as a personal threat

Witness H.P. in her testimony also stated thahe. had seen the plaintiff searching
the security officer D.P., after which the plaiftiid held the handgun in the palm of
his right hand, which he had been holding ... anghlm of his left hand. According
to [her] testimony, the plaintiff was at that morh&alking to E.V. with a raised voice.

The court does not accept the testimonies of End. ld.P., because they are not
convincing. E.V. expressly stated that in the pressn she had neither talked to the
plaintiff nor had [he] addressed her, whereas g#nd.P. stated that the plaintiff and
E.V. had talked with raised voices.

Witness E.V. said that the plaintiff had had thedgun on the palm of his right
hand, whereas H.P. testified that he had beenrwldj with both hands, that is, that
one palm had been resting on the other. E.V. wablarto say from whom S.S. had
taken the handgun, whereas H.P. stated that shiakexal it from the plaintiff's hands.

On the other hand, the testimonies of S.S., D.Rl tme plaintiff ... are in
concordance ... From the testimony of the plaimtiffl D.P. it follows that while in the
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press room the plaintiff was holding the documdaotghe forthcoming session under
his left arm, so it was not possible that he wadihg the handgun in his hand [at the
same time], as ... H.P. testified.

This court does not accept the written statemety.R.1. or the testimony of J.V.,
because they were not present during the incideshhave no direct knowledge of it.
It is to be noted that R.l.'s written statement #éimel testimony of J.V. concerning
S.S.'s testimony... are completely contradictorg different, for which reason the
court does not accept them as convincing.

Given that the plaintiff was acquitted by a finatlgment in criminal proceedings on
a charge of ... having told E.V. on 26 January 1986 should be killedand of
having taken the handgun afterwards from the sgcafficer D.P. and held it in his
hand, and having regard to the testimonies of wites S.S., D.P. and the plaintiff
himself..., and even E.V. herself, this court fitlkdat on the critical [date] the plaintiff
did not threaten E.V., nor did he say on the sacvasion that ... she should be killed.
For that reason the conditions set forth in sec#8(l)3 of the [Public Information]
Act for exonerating the [respondent] from liability pay damages are not met, in that
the information causing the damage is not basedroa facts. The court also
establishes that the conditions for exculpationhef publisher — according to which
the publisher is to be exonerated from liabilitythie information causing damage is
based on facts which the author had reasonablendsaio believe were true and with
regard to which it took all necessary measurestdytheir accuracy — were not met
either.

In this respect the court ... heard evidence frameasses ... D.B. and N.T. ...

D.B. stated that he had not checked the accuractheofpublished information,
whereas N.T., as the author of the article, ..tedtahat he had obtained the
information from E.V. [N.T.] testified that he hamntacted the plaintiff's office in
order to verify the information, but had been ueatd reach the plaintiff, who was
very busy, and that, given the source of the infdiom, he had considered [it]
accurate.

The court therefore finds that the [respondent]rdit] as provided by section 23(1)3
of the [Public Information] Act, take all necessangasures to verify the accuracy of
the information..., for which reason the conditidos|its] exculpation [were not met]
in the present case.

The court finds that by [publishing] the disputextttthe [respondent] harmed the
dignity, honour and reputation of the plaintiff,datihat therefore there is a legal basis
for [awarding the] compensation for non-pecuniaayndge sought by the plaintiff.

According to the information in the case file,dtdstablished that the circulation of
Globusis 185,000 copies ...
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In deciding on the amount claimed by the plairdiffi the damages to be awarded ...
for his mental pain, the court took into accour ¢irculation of Globug, ... the way
in which the article was worded, and ... the faat the plaintiff is a public figure who
must as such accept the fact that not all memtfetegublic are favourable towards
him, [for which reason] his reactions to negatiegiews must be different from that
of an ordinary person. ... [Gliven th&lobus first wrote on the incident ... of
26 January 1996 in a manner which, in the viewhd tourt, harmed the plaintiff's
dignity, reputation and honour, the court awardsn[h100,000 [Croatian] kunas
together with the statutory default interest frome adoption of the judgment until
payment, as just satisfaction for the damage swedai The remainder of the
plaintiff's claim, in the amount of 400,000 [Craat] kunas, is dismissed as
unfounded.”

24. On appeal, on 1 December 1998 the Zagreb o@uurt
(Zupanijski sud u Zagrebwpheld the first-instance judgment but reduced
the amount of damages payable to B.S. to HRK 60#@D the costs to
HRK 8,784.

25. The applicant company then lodged an appeapants of law
(revizija) against the second-instance judgment. On 19 Dieee@002 the
Supreme Court\{rhovni sud Republike Hrvatskdismissed the applicant
company's appeal on points of law, endorsing tlesames given by the
lower courts in their judgments.

26. Finally, on 23 November 2005 the Constitutiddeurt Ustavni sud
Republike HrvatskRe dismissed the applicant company's subsequent
constitutional complaint, finding no violation dfsiconstitutional right to
freedom of expression. The relevant part of thesit@t reads as follows:

The Constitutional Court found that the complaisantonstitutional rights
guaranteed by Article 38(1) and (2) of the Constituhad not been breached by the
impugned judgments.

Constitutionally guaranteed freedom of expressibthoughts, which includes the
freedom of the press, is not absolute but is stilfj@crestrictions prescribed by
Constitution or statute.

Those restrictions stem, in respect of the meddam fthe ... Public Information Act

Having regard to the findings of the [lower] coutttiat the complainant harmed the
plaintiff's dignity, reputation and honour by pudhling incorrect information and that
he is ordered by the impugned judgments to comperka plaintiff for the damage
caused thereby, the complainant's reliance onlAr88(1) and (2) is unfounded.

As regards the provisions of Article 10 of the Cention, according to which the
exercise of freedom of expression carries withuities and responsibilities and may
be subject to restrictions, the Constitutional Cowtes the following:

Freedom of expression represents one of the impoffisundations of every
democratic society. Its protection is of speciajnficance where the press is
concerned because the latter's taskinter alia, to publish information of public
importance. However, the freedom to publish infaiora in the press is
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circumscribed by the protection of the dignity aegutation of other persons. It is
therefore important to determine the conditionsarnghich the State authorities may
take measures which could impinge on the activitthe press in cases of legitimate
public interest.

Freedom of expression of thoughts concerns not thidypublication and expression
of information with positive connotations, but alme publication of information
which may resonate negatively in the public. HoweWeedom of the press is not
absolute, but is subject to certain restrictiongnein respect of press articles which
concern information of public interest. These duténd responsibilities come into
play also when, as in the present case, the réputatt a State official is harmed. It is
precisely because of these duties and responigibitif those who exercise their right
to freedom of expression that the press, when itimgainformation of public interest,
is bound to act in good faith in order to providestworthy information in accordance
with the ethics of journalism.

In assessing whether freedom of expression has besacthed it is necessary to
view each individual case in the light of all thecamstances, including the content of
the impugned statements, as well as the contexthiith they were made. In
particular, it is necessary to establish whetherrtireasures taken in order to restrict
freedom of expression are proportionate to thetitegte aim pursued by that
restriction. The protection of a State official fncharassment must however respect
the right and the interest of the press to freenapy and allow it to impart freely
information of public interest.

The article for which the [complainant] was ordetegay damages to the victim is,
by its content, of such a nature that it constdude attack on the victim as a public
figure, in particular on his reputation, and itte@mly influenced public confidence in
him, given his function as Deputy Prime Ministertbé Government of the Republic
of Croatia at the time. The Constitutional Count,this particular case, and on the
basis of the findings of the [lower] courts, findgt the impugned article contained
allegations on the behaviour of another individigaiblic figure), which harmed [his]
reputation...

It has to be noted that the impugned allegation® Wwased on the statement of one
individual and were not completely arbitrary inurat Namely, even if a public figure
was involved, the complainant was required to yettie accuracy of the information
before its publication. This is especially so bessathe impugned allegations related
to a specific incident. The [lower] courts foundhttthe [complainant], in publishing
information which could have harmed the dignitynbor and reputation of another
person, had not taken all necessary measuresén tarderify its accuracy.

Given that the [complainant] in this case did natisdy its duty to verify the
information before publication, as ... it was reqdi to do, and given that the
information harmed the reputation and honour oftla@operson, the Constitutional
Court considers that the measures restricting themplainant's] freedom of
expression were necessary and justified.

As regards the compensation for non-pecuniary danzagarded for harming the
reputation of another person, the Constitutionalir€emphasizes that the courts have
discretion in assessing the amount of compens#iomental pain sustained by the
victim, having regard to the circumstances of eza$e. However, a judicial decision
on the amount of such compensation may also brémecprinciple of proportionality
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between the intensity of the interference by thertsowith freedom of expression and
the importance of the interest pursued by theiotisin of that freedom.

The Constitutional Court finds that the measureetato protect the reputation of
another person, that is, the award of damagesdnatiove-mentioned amount, is
proportional to the intensity of the breach of tlperson's reputation, and to the
intensity of the interference by the courts witle fheedom of expression caused by
that measure. Given that the complainant as a ghibfi house did not comply in its
activities with the provisions of the [Public Infoation Act], the Constitutional Court
considers that the article tarnished the reputatioanother person and undermined
the public confidence in that person as a Staieialff

Therefore, it is established that the measure takénis case to restrict the freedom
of the press is, taken as a whole, proportionadaieving the legitimate aim — the
protection of the reputation of another person, @nadt the impugned judicial
decisions did not lead to a restriction of the ctaimant's rights or freedoms, contrary
to Article 16 of the Constitution.

The Constitutional Court's decision was served be fpplicant

company's representative on 8 December 2005.

RELEVANT DOMESTIC LAW

A. The Constitution

27. The relevant part of the Constitution of thepRblic of Croatia

(Ustav Republike HrvatskeOfficial Gazette nos. 56/1990, 135/1997,
8/1998 (consolidated text), 113/2000, 124/2000 gobdated text), 28/2001
and 41/2001 (consolidated text), 55/2001 (corrigemd provides as
follows:

Article 16

“(1) Rights and freedoms may be restricted onlyawy in order to protect the rights
and freedoms of others, the legal order, publicaisoor health.

(2) Every restriction of the rights and freedorhewdd be proportional to the nature
of the necessity for the restriction in each indidl case.

Article 38
“(1) Freedom of thought and expression shall beantaed.
(2) Freedom of expression shall include in paldicthe freedom of the press and

other media, freedom of speech and public expressind free establishment of all
media institutions.
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(3) Censorship shall be forbidden. Journalists|shave the right to freedom of
reporting and access to information.

(4) The right to correction shall be guaranteedrtgone whose rights guaranteed by
the Constitution or a statute were breached byipitformation.”

B. The Obligations Act

28. Sections 199 and 200 of the Obligations Atakpn o obveznim
odnosima Official Gazette of the Socialist Federal Repulaf Yugoslavia
nos. 29/1978, 39/1985 and 57/1989, and Officiale&tazof the Republic of
Croatia no. 53/1991 with subsequent amendmentbe-1978 Obligations
Act”) provided,inter alia, that anyone who has suffered mental anguish as a
consequence of an injury to his or her honour putaion may, depending
on its duration and intensity, sue for damagesreetwe civil courts and, in
addition, request other forms of redress “which nizy capable” of
affording adequate non-pecuniary satisfaction.

C. The Public Information Act

29. The relevant part of the Public Informationt AZakon o javhom
priopéavanjy Official Gazette nos. 83/96, 143/98 (corrigendur®®/01
(amendments) and 69/03 (consolidated text)), akrce at the material
time, provided:

Section 22

“(1) A publisher who causes damage to another petsp publishing certain
information in the media shall be obliged to congada it.

(4) Non-pecuniary damage shall be compensatedolrgdating false information,
by publishing a correction of the information andapology, and by payment of just
satisfaction for sustained pain and anguish, iif theration and intensity so justify, in
accordance with the general provisions of civil law

(5) Non-pecuniary damage shall be compensated Ipukdisher who, through
information about personal or family life, or byyasther information published in the

media, violated another person's privacy, dignigputation, honour or any other
constitutionally or statutorily protected right.”

Section 23 (1)

“The publisher shall not be liable in damages:
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3. if the information causing the damage is based

- true facts, or

- facts which the author had reasonable groundbelieve were true and
undertook all necessary measures to verify theiacity, provided there existed a

legitimate public interest in publishing such infa@ation and the author acted in good
faith,

D. The Code of Ethics of Croatian Journalists

30. The relevant part of the Code of Ethics of diem Journalists
(Kodekscasti hrvatskih novinaraof 27 February 1993, applicable at the
material time, reads as follows:

“A journalist is bound to publish true, balancedlaverified information. He or she
shall indicate persons or institutions from whia@dr she obtained data, information
or statement. He or she has a right not to disdlosesource of information, but for
published information bears moral, material andchoral responsibility.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTON

31. The applicant company complained that the sitlmts of the
domestic courts had violated its right to freedorh expression as
guaranteed by Article 10 of the Convention, whicbvdes:

“1. Everyone has the right to freedom of exprassi®his right shall include
freedom to hold opinions and to receive and impaidrmation and ideas without
interference by public authority and regardlessfrofitiers. This Article shall not

prevent States from requiring the licensing of biazesting, television or cinema
enterprises.

2. The exercise of these freedoms, since it cawith it duties and responsibilities,
may be subject to such formalities, conditions,trigtfons or penalties as are
prescribed by law and are necessary in a democsatitety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, fbe protection of the reputation or
rights of others, for preventing the disclosurardbrmation received in confidence,
or for maintaining the authority and impartialiti/tbe judiciary.”

32. The Government contested that argument.
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A. Admissibility

33. The Court notes that the application is nonifeatly ill-founded
within the meaning of Article 35 § 3 of the Convient It further notes that
it is not inadmissible on any other grounds. It mingerefore be declared
admissible.

B. Merits

1. The parties' arguments

(a) The Government

34. The Government argued that the interferendd wie applicant
company's freedom of expression had been preschipdalw, in particular
section 22 of the Public Information Act, and hadsued the legitimate
aim of protecting the rights and reputation of oshe

35. To determine whether the interference had Deecessary in a
democratic society”, the Government consideredsgeatial to carefully
examine all the circumstances of the case.

36. Firstly, the discussion on the incident inwiadyB.S. (who had been
the Minister of Finance and Deputy Prime Ministethe time) as described
in the disputed article, was the subject of putibbate for a long period of
time. The disputed information had been publishedhe most respected
political weekly magazine in Croatia, with a ciatbn of more than
180,000 copies. The published article had not ¢oetavalue judgments,
but factual information. This information had stirup great public interest.
Many articles had been published commenting on itieédent. B.S.'s
alleged conduct, as presented in the article, heehthe subject of a
parliamentary debate, and B.S.'s alleged handgueath had been
mentioned in international reports on the humahtsgituation in Croatia.

37. Secondly, the interference complained of key dpplicant occurred
in the context of the civil proceedings for damadpesught against the
publisher, which was, in the Government's opinithe mildest form of
interference with freedom of expression. The jolishahad not been
criminally prosecuted, nor had any action beenrtakigh a view to banning
the weekly newspaper in which the information hagkerb published.
Moreover, the interference - in the form of the ta@mrder to pay damages -
was directed neither against the journalist who Watten the information
nor against the editor of the weekly.

38. Thirdly, the Government reiterated that thepliapnt had been
ordered to pay damages because the published iafiormhad not been
true, and because its veracity had not been apptelyr checked by the
journalist and the editor who had published it. iHgvanalysed the
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statements of numerous witnesses and other evideéheefirst-instance

court had established that B.S. had not threateéhedjournalist with a

handgun. In addition, on the basis of the testim®gjiven by the journalist
and the editor during the proceedings, the firstance court established
that they had not adequately checked the veraditheo information they

had published. Bearing in mind that the civil predigs which led to the
interference had been conducted with due regardlfdhe guarantees of a
fair hearing and the manner in which the facts westablished, the

Government argued that these findings by the damesurts had been
based on “an acceptable assessment of the relea@st, as required by
Article 10 of the Convention.

39. Fourthly, the Government further argued that damages awarded
bore a reasonable relationship of proportionalggw®en the right to media
freedom and the right to protection of another @e'ss reputation. The
applicant company had eventually been ordered ydBp8. HRK 60,000, or
a little more than 8,000 euros, which had beermeeian unpredictable nor
a large amount. The case-law of the Supreme Cbowed that that court
had been awarding damages of between HRK 60,00Q@@MmA00 in similar
cases. Accordingly, the damages awarded to B.S.bead in the lower
range of those normally awarded by the Croatiantso’he amount of
damages itself could not be deemed high, nor cdultave a “chilling
effect” on media freedom, if account was takenheffiact that the applicant
company was the publisher of the best-selling dailgg weekly newspapers
in Croatia.

40. Taking into account all of these elements, tBevernment
considered that the interference in the preserd bad been “necessary in a
democratic society” and therefore had not contradeArticle 10 of the
Convention.

(b) The applicant company

41. The applicant company did not dispute that thterference
complained of had been prescribed by law and pdrtheslegitimate aim of
protecting the reputation and the rights of othassprovided in Article 10
§ 2 of the Convention.

42. The applicant company argued, however, that rights as
guaranteed under Article 10 had been violated @ the interference with
its freedom of expression and freedom of the piesd been neither
“necessary in a democratic society” nor proportienanor had it
corresponded to a pressing social need.

43. Firstly, the applicant company challenged thgsessment of
evidence and the standard of proof used by the sioeneourts, claiming
that their decisions had not been based on “arpéaigle assessment of the
relevant facts”. In particular, it argued that thescription of the incident
published inGlobus had been true, or at least true in substancehif t
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connection, the applicant company asserted that twb of five
eyewitnesses (E.V. and H.P.) had explicitly conéidnin its essential and
relevant part, the version of the incident publéie Globus namely, that
at a certain moment the handgun had been in théshafrB.S. On the other
hand, B.S. and the security officer (the two indirdls most responsible for
the incident) and the journalist S.S. had denied #ssertion. Placing its
confidence in their statements, the first-instanoart had found that the
published information was false, that is, thatapelicant company had not
proved its veracity. In doing so, the first-instancourt attached special
importance to the testimony of S.S. However, irpees of her testimony,
the applicant company pointed out that the jousbaliV., in her testimony
before the court, as well as the journalist Rn.,hier written statement,
testified that immediately after the incident Std told them that the
handgun had been in the hands of B.S.

44. In the light of all of the above, the applit@ompany considered
that the domestic courts had imposed a standgscbof that was absolutely
impossible to meet: to prove beyond a shadow obtlthe veracity of the
published information in every detail. In the abserof a surveillance
video-tape of the incident, and considering theitéch number of
eyewitnesses, that burden of proof could only bisfed if both B.S. and
the security officer had admitted that the handigad been in the hands of
the plaintiff, which it would have been unreasomeald expect in the
circumstances. In the applicant company's viewh sadourden of proof
seriously jeopardized the pre-eminent role and tfancof the press in a
democratic society.

45. Secondly, the applicant company submitted thathe specific
circumstances of the case tobus journalists had taken all reasonable
steps to verify the information before publicatidieir primary source was
the journalist E.V., whom they had considered agealible and reliable
source of information. She had been a prominentngdist atNovi list,
accredited to report on the work of the Governmani] had published
numerous articles in that connection. There hadgen the slightest media
scandal linked to her name and her professional raachl habitus had
never been questioned by anyone. In addition,Glabus journalists had
received confirmation of the information from Gowerent circles prior to
publication.

46. Nonetheless, the author of the article haddtrto check the
information with B.S. by contacting his office ditly, but without success,
because the latter had been unavailable. In addi@tbhough the incident,
which occurred on 26 January 1996, had instantyvdrthe attention of the
domestic and international public and had beenudsed in Parliament,
B.S. himself had not found it necessary or appaterto express himself
publicly on the matter until 13 February 1996. Actingly, B.S. had been



24 EUROPAPRESS HOLDING D.O.0. v. CROATIA JUDGMENT

offered, prior to publication, a fair opportunity &xpress his point of view
publicly, but he had not done so.

47. Against this background, the applicant compeamysidered that the
domestic courts should have indicated, especiafly the particular
circumstances of the case, what additional stepsGiobus journalists
should have taken so that these courts would lfiedtthat they had taken
all necessary measures to verify the informatianc&the courts had not
done so, their decisions, in the applicant comgawngw, actually implied
that the information in question should not haverbpublished at all before
B.S. gave a statement concerning the incident. Kewehis was contrary
to the basic principles of journalism and the rafe the media in a
democratic society.

48. Thirdly, the applicant company deemed thathis particular case
the Globusjournalists acted in good faith and in accordantg the rules
of their profession, in that: (a) there was no daiat the information at
issue had been of the interest to the public; liey twere fully entitled to
trust their colleague E.V. as their primary sourtaking into account
everything they knew about her; (c) B.S. had bemviged with a fair
opportunity to state his position but had chosemetmain silent; (d) the
article had not been published in a sensationalneraffor example, by
being advertised on the front page) but insidengnespaper, in the column
“Political Terminatot which contained short information on various
“peculiarities” from political life; (e) the artiel had been very short, seven
sentences only, and; (f) from the content of thelar its style and tone, as
well as from the manner, form and the positiontefgresentation in the
newspapers, it had been obvious that@@busjournalists had considered
B.S.'s conduct as a highly inappropriate joke, aotas a serious threat to
E.V.'s life.

49. Fourthly, as regards the damages awardedaghkcant company
contested the Government's argument that awardiaghagdes had
constituted the mildest form of interference wittedom of expression, and
that an award amounting to a little more than EUBO8 could not be
considered high or have a “chilling effect” on tlieedom of the media.
Under Croatian legislation, there were a numberotifer less serious
measures available to persons whose reputationblead damaged by
published information, such as: (a) publishing aredion and/or a
response; (b) publishing an apology; (c) a judidetlaration on the falsity
of the published information; (d) a court order Iphiting repetition or
dissemination of certain information, etc. In faatyarding damages for
defamation had been prescribed by the Public Indtion Act as a measure
of last resort, to be used only in cases wheredtlration and intensity of
the sustained pain and anguish caused by the pablisformation justified
it. Therefore, in cases involving newspaper pultligltompanies, an award
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of damages was in Croatia the most serious forintefference with their
right to freedom of expression and freedom of tleslia

50. In addition, the damages amounting to HRK 80,8warded to B.S.
in 1998 could by no means be considered low, ag ¢ljealled 22 average
monthly net wages in the country at the time. Tlius,applicant company
argued that the damages awarded, regardless afthke circumstances of
the case, violated the principle of proportionalag their amount could not
be deemed proportionate in a democratic societhaolegitimate aim of
protecting the reputation and the rights of others.

51. For all the above reasons, the applicant compansidered that in
the present case the domestic courts had not acteanformity with the
principles embodied in Article 10 of the Conventiand that they had
based their decisions on a unacceptable assesahémt relevant facts,
thus breaching its rights as guaranteed by thatlArt

2. The Court's assessment

(@) Whether there was interference

52. It was not disputed between the parties thatZagreb Municipal
Court's judgment of 27 February 1998, as modifigdhe Zagreb County
Court's judgment of 1 December 1998, ordering th@ieant company to
pay B.S. HRK 60,000 as compensation for non-pecynimmage and
HRK 8,784 in costs, constituted interference with nght to freedom of
expression, as guaranteed by Article 10 8§ 1 of @mnvention (see
paragraphs 34 and 41 above).

(b) Whether the interference was justified

(i) Lawfulness and legitimate aim

53. The parties were also in agreement that therfarence was
“prescribed by law”, namely by section 22(1) and (f the Public
Information Act. Furthermore, it was common grouhdt the interference
pursued the legitimate aim of the protection of t&utation and rights of
others, within the meaning of Article 10 § 2 of ti@onvention (see
paragraphs 34 and 41 above). The Court sees nonr¢asold otherwise.
Accordingly, the only question for the Court to etetine is whether the
interference with the applicant company's freedomerpression was
“necessary in a democratic society”.

(i) “Necessary in a democratic society”

54. In this respect, the following general prptes emerge from the
Court's case-law (see, for exam@kedersen and Baadsgaard v. Denmark
[GC], no. 49017/99, 88 68-70 and 76, ECHR 2004-XI):
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(@) The test of necessity in a democratic sodietuires the Court to
determine whether the interference complained ofresponded to a
pressing social need. The Contracting States hawer@in margin of
appreciation in assessing whether such a needsgkigt it goes hand in
hand with European supervision, embracing both I¢ggslation and the
decisions applying it, even those given by indepehdourts. The Court is
therefore empowered to give the final ruling on thlee a “restriction” is
reconcilable with freedom of expression as protétig Article 10 (see, for
example,Pedersen and Baadsgaard v. DenmgBIC], no. 49017/99, § 68,
ECHR 2004-XI).

(b) The Court's task in exercising its supervistonyction is not to take
the place of the competent domestic courts buterath review under
Article 10 the decisions they have taken in acaocdawith their margin of
appreciation. This does not mean that the superviss limited to
ascertaining whether the respondent State exercisgd discretion
reasonably, carefully or in good faith; what theu@dias to do is to look at
the interference complained of in the light of tteese as a whole, including
the content of the comments held against the agpbcand the context in
which they made thenid., § 69).

(c) In particular, the Court must determine whetihe reasons adduced
by the national authorities to justify the intediece were relevant and
sufficient and whether the measure taken was ptiopate to the legitimate
aims pursued. In doing so, the Court has to satisg}f that the national
authorities, basing themselves on an acceptabksssent of the relevant
facts, applied standards which were in conformitghwthe principles
embodied in Article 101¢., § 70).

(d) In assessing the proportionality of interferena distinction needs to
be made between statements of fact and value judgm&Vhile the
existence of facts can be demonstrated, the tiutialoe judgments is not
susceptible of proof even though there must beffeciant factual basis to
support it, failing which it may be excessivig.( 8 76). Therefore, the
difference between facts and value judgments hethé degree of factual
proof which has to be established (see, for exangibarsach and News
Verlagsgesellschaft v. Austriano. 39394/98, § 40, ECHR 2003-XI). In
other words, while the requirement to prove théhtaf a value judgment is
generally impossible to fulfil and infringes Artcl10 (see, for example,
Lingens v. Austria8 July 1986, § 46, Series A no. 103, @erschlick
v. Austria (no. 1)23 May 1991, 8§ 63, Series A no. 204), the requéaet to
prove to a reasonable standard of proof that audhcstatement was
substantially true does not contravene Article L.the Convention (see, for
example, McVicar v. the United Kingdomno. 46311/99, § 87, ECHR
2002-11l; Rumyana Ivanova. Bulgarig no. 36207/03, § 39, 14 February
2008; andAlithia Publishing Company Ltd and ConstantinidesCyprus
no. 17550/03, § 70, 22 May 2008).
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(e) The nature and severity of the sanction imp@se also factors to be
taken into account when assessing the proportignafi the interference
under Article 10 of the Convention (see, for exampleller v. Hungary
(dec.), no. 33352/02, 4 April 2006; aKaviecie: v. Poland no. 51744/99,
§ 56, ECHR 2007-l). Under the Convention, an awafddamages for
defamation must bear a reasonable relationshiprgbgptionality to the
injury to reputation sufferedTplstoy Miloslavsky v. the United Kingdpm
13 July 1995, § 49, Series A no. 316-B; &wdeciei, loc. cit.).

55. The Court notes that in the instant case g@icaant company, a
newspaper publishing company, was ordered to payadas for having
published an article defamatory of a politicianeTdase therefore concerns
in particular the freedom of the press. The Cows lemphasised on
numerous occasions the essential role played byrgs in a democratic
society. It has pointed out that, although the prasist not overstep certain
bounds, in particular in respect of the reputationl rights of others, its
duty is to impart — in a manner consistent with asligations and
responsibilities — information and ideas on all texat of public interest, and
that not only does the press have the task of mmggsuch information and
ideas, the public also has a right to receive thEne national authorities’
margin of appreciation is thus circumscribed byititerest of a democratic
society in enabling the press to play its vitakerof “public watchdog” (see
Radio France and Others v. Franceo. 53984/00, § 33, ECHR 2004-Il,
with further references).

56. The Court also notes that the article in issu¢he present case
reported on an incident involving a well-known piclan, given that B.S.
was the Minister of Finance and deputy Prime Menistt the relevant time.
There is no doubt that this was a question of cmmable public interest and
that publishing information about it formed an gv& part of the task
allotted to the media in a democratic society (ibgd34).

57. It should further be observed that, as a ip@n, Minister of
Finance and Deputy Prime Minister, B.S. had inditand knowingly laid
himself open to public scrutiny (sdengens cited above, 8§ 42; and
Oberschlick cited above, 8 59), in particular as regardsesstoncerning
his behaviour toward journalists.

58. Article 10 of the Convention does not, howewgrarantee wholly
unrestricted freedom of expression even with raspepress coverage of
matters of serious public concern and of politf@res. Under the terms of
paragraph 2 of the Article the exercise of thigfftem carries with it “duties
and responsibilities”, which also apply to the pre¥hese “duties and
responsibilities” are liable to assume significandgen, as in the present
case, there is a question of attacking the reutati named individuals and
undermining the *“rights of others”. By reason ofetlduties and
responsibilities” inherent in the exercise of freed of expression, the
safeguard afforded by Article 10 to journalistsretation to reporting on
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issues of general interest is subject to the pootist they are acting in
good faith in order to provide accurate and rekalhformation in
accordance with the ethics of journalism (semtatis mutandisBladet
Tromsg and Stensaas v. NorW&C], no. 21980/93, § 65, ECHR 1999-111).
In such cases, the Court must ascertain whetheddheestic authorities
struck a fair balance between, on the one handyrtection of freedom of
expression as enshrined in Article 10, and, orother hand, the protection
of the reputation of those against whom allegatioenge been made, a right
which, as an aspect of private life, is protected Article 8 of the
Convention (see, for exampl€umpindg and Mazre v. RomaniaGC],
no. 33348/96, § 91, ECHR 2004-XI).

59. The Court notes in this regard that the articlquestion suggested
that B.S. had made an inappropriate joke by pajnanhandgun at the
journalist E.V. and sayingl ‘will kill you now'. It thus contained specific
allegations of fact concerning a named individuahich were as such
susceptible to proof (see, for exampgVicar, cited above, 8§ 83; arfsteel
and Morris v. the United Kingdgmmo. 68416/01, 88 9th fine and 94,
ECHR 2005-1l). The applicant company — which neithre the domestic
proceedings nor in the proceedings before the Ccdarimed that these
allegations amounted to value judgments — couldetbee have expected
that it would be required to prove their veracity.

60. The article was written in a manner leaving ribader in no doubt as
to the truthfulness of the published information amade no reference to its
source. Therefore, it cannot be said that@ebusjournalist who wrote it
was merely reporting what others had said and hiaghlg omitted to
distance himself from the information (seajtatis mutandisRadio France
and Otherscited above, 8§ 38fthoma v. Luxembouygo. 38432/97, 88 63
and 64, ECHR 2001-Ill; anBedersen and Baadsgaarcited above, § 77).
Rather, he adopted the offending allegations a®Wwis, and the applicant
company which published them was therefore liabtetlieir veracity (see,
mutatis mutandisRumyana Ivanovaited above, § 62).

(o) As to the assessment of evidence and the sdaroof

61. The Court observes at the outset that in Howe civil proceedings
for defamation the applicant company was given@odunity to prove the
veracity of the published information. Contrarythe applicant company's
claims concerning the assessment of evidence andtdndard of proof
used by the domestic courts in those proceedihgsCoburt considers that
this task was not unreasonable or impossible irciteemstances. In other
words, the Court is satisfied that the findingstled domestic courts were
based on an acceptable assessment of the relecsitaind, consequently,
cannot agree with the applicant company that thedstrd of proof used by
those courts was impossible to meet.
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62. In this connection the Court first notes thaias already emphasised
that it is sensitive to the subsidiary nature efritle, and that it must be
cautious in taking on the role of a first-instati@eunal of fact, where this is
not rendered unavoidable by the circumstancespafricular case. It is not
the Court's task to substitute its own assessnfethedfacts for that of the
domestic courts and as a general rule it is fosg¢hoourts to assess the
evidence before them. Though the Court is not bdmydhe findings of
domestic courts, in normal circumstances it regua@gent elements to lead
it to depart from the findings of fact reached hgpdge courts. It considers
that this reasoning applies also in the contextAdfcle 10 and in the
circumstances such as those prevailing in the ptesse (see, for example,
Harlanova v. Latvia(dec.), no. 57313/00, 3 April 2003; aridellum
v. Norway(dec.), no. 36437/97, 5 September 2000).

63. The Court further reiterates that in princiglés not incompatible
with Article 10 to place on a respondent in defaoraproceedings the onus
of proving to a reasonable civil standard of pr@bét is, on the balance of
probabilities) that the defamatory statements wsrestantially true (see
McVicar, cited above, § 87; arfsteel and Morriscited above, § 93).

64. Turning to the facts of the present caseCibert first notes that the
security officer D.P. and journalist S.S. both ifest that B.S. had never
actually been holding the handgun in his handsallate pointing its barrel
at E.V. (see paragraphs 13 and 15 above). It furtbtes that the journalist
E.V. testified that she had not seen the handgimghmointed at her, but
only saw B.S. holding it in the palm of his handgadhat she had not known
whether he had addressed her in the press roonewiheralleged incident
took place (see paragraph 14 above). The Courtnaites that the journalist
H.P. testified that B.S. had been standing in fiarE.V. with the handgun
in his right hand but had not pointed it at here(paragraph 16 above).
Furthermore, D.B., the chief editor @lobus stated before the first-
instance court that the part of the article indrggtthat the handgun had
been pointed at E.V. was a figure of speech andhialid not believe that
B.S. was literally pointing the handgun at her (peeagraph 17 above).
While it is true that, pursuant to J.V.'s testimoagpd R.l's written
statement, S.S. told them that the handgun hadéhbeen in the hands of
B.S., they did not claim that she had said thatas pointed at E.V. (see
paragraphs 20 and 21 above).

65. In reply to the applicant company's argumbat the description of
the incident inGlobuswas true or true in substance, the Court consttiats
when reporting on facts it is one thing to allepattB.S. had made an
inappropriate joke by pointing the handgun at Bahile saying that he
would kill her, and quite another merely to sayt tted a certain moment the
handgun had been in the hands of B.&ee paragraph 43 above).
Therefore, there are no elements that would leadQburt to depart from
the findings of the domestic courts to the efféett it was not demonstrated
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that the information as published @lobushad been true. It thus amounted
to the dissemination of incorrect information.

(B) As to whether the applicant company properlyifieet the published
information

66. The Court must further examine whether theae$ conducted by
the applicant company before the publication ofuhue statement of fact
was in good faith and complied with the ordinaryrjmalistic obligation to
verify factual allegations. The Court's case-lawlear on the point that the
more serious the allegation is, the more soliddceual basis should be (see
Pedersen and Baadsgaardted above, § 78 fine).

67. The applicant company's allegations appeae qgrious. B.S. was
accused of having made a highly inappropriate jokgointing a handgun
at the journalist E.V. while saying that he wouldl ter, which is
reprehensible conduct unbecoming of a politiciansenior Government
official. These allegations therefore required saigal justification,
especially given that they were made in a highutatton weekly magazine
(see paragraph 6 above). The Court notes on thig fiaat neither in the
domestic proceedings nor in the proceedings befloee Court did the
applicant company adduce any evidence in suppoitso€laim that the
Globusjournalists attempted to contact B.S.'s officettfi@rmore, it is clear
that no attempt was made to contact any of thegetlfournalist colleagues
or the security officer D.P. who had actually wgsed the incident. The
applicant company did not even claim that @lebusjournalists made any
efforts in that connection, although, in the Ceudiew, that would have
been a logical step in the circumstances. Instdasly claimed to have
verified the information with their source in th@¥@rnment, who allegedly
confirmed it but who clearly could not have hadne#gsed the incident and
whose identity they were unwilling to reveal beftine domestic courts on
account of the protection afforded to journalissources. In these
circumstances, the Court cannot but agree wittdtdmestic courts in their
finding that the applicant company did not suffitlg verify the
information prior to publication.

68. That being so, the Court must also examinedlvenghere were any
special grounds in the present case for dispertbiegrewspaper from its
ordinary obligation to verify factual statementsatttwere defamatory of
private individuals. Whether such grounds existethgls in particular on the
nature and degree of the defamation in questionttaneéxtent to which the
media can reasonably regard their sources as lela@hthe material time
rather than with the benefit of hindsight (see, dgample McVicar, § 84;
and Pedersen and Baadsgaar8 78, both cited above). As already noted
above (see paragraph 67), the accusation made iarticle was a serious
one. TheGlobusjournalists relied on the journalist E.V. as theimmary
source of information. The Court notes, howeveat the was personally
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involved in the incident and perceived B.S.'s béhavin general as hostile.
In this connection, the Court reiterates that whpeagticularly serious
allegations have been made by one of the parties dspute, particular
vigilance is called for. In such situations jourstd, rather than
automatically giving credence to such allegati@muld ascertain whether
they were true by obtaining further information anid appropriate, by
hearing the other side's version of the facts (seatatis mutandis
Harlanova cited above). Therefore, without calling into gtien E.V.'s
professional and moral character, the Court doéesasider that she was a
reliable source of information concerning the imecitito a degree that no
further verification was necessary. This conclugioes not change even if
the situation is examined as it presented itseth®Globusjournalists at
the material time rather than with the benefit afdsight (seeBladet
Tromsg and Stensgasited above, 88 66n fine and 72). The Court
therefore finds that the applicant company wasdiggensed from its duty
to verify the published information properly.

69. The Court is however mindful that the rolgaafrnalists is precisely
to inform and alert the public about social phenoaneés soon as the
relevant information comes into their possessioae (Eumpind and
Mazire, cited above, 8 96). It is also aware that news igedshable
commodity and that to delay its publication, even d short period, may
well deprive it of all its value and interest (s@bserver and Guardian
v. the United Kingdom26 November 1991, § 60, Series A no. 216; and
Sunday Times v. the United Kingdom (nqg. 2 November 1991, § 51,
Series A no. 217). Nevertheless, if the editoGafbusin the exercise of his
editorial discretion, given the time-constraintsl aneans available to verify
the information, decided to publish it without adetely checking whether
it was true or not, a more cautious approach wasawted. In that case, it
should have been made clear that the informatiomeciom the journalist
E.V. and it should not have been presented as tme@nsial fact.
However, as already noted above (see paragrapla®@)yninformed reader
could infer that B.S.'s inappropriate behaviour wdsmly established fact,
not open to controversy, and could not discern ti@tinformation actually
came from E.V.

70. In assessing the necessity of the interfefehd® also important to
examine the way in which the domestic courts dedh the case, and in
particular whether they applied standards whichevierconformity with the
principles embodied in Article 10 of the Conventi(gee paragraph 54
above). The judgments of the domestic courts reteatl the domestic
courts fully recognised that the present case weah conflict between the
right to impart information and protection of theputation or rights of
others, a conflict they resolved by weighing tHewvant considerations.

71. Having regard to the foregoing, the Couriaitis§ied that the reasons
adduced by the domestic courts for ordering thdiegag company to pay



32 EUROPAPRESS HOLDING D.O.0. v. CROATIA JUDGMENT

damages to B.S. were “relevant and sufficient” iitthe meaning of its
case-law.

(y) As to whether the award of damages and their uamowere
disproportionate in the circumstances

72. The Court is unable to follow the applicaningany's argument that
awarding damages in the present case was dispiapei#g to the legitimate
aim pursued because there were a number of otkerdigict measures
available to persons whose reputation had beensheth by published
information. Having regard to the margin of appagon left to the
Contracting States in such matters, the Court finde circumstances of
the present case that the domestic courts werdleentio consider it
necessary to restrict the exercise of the applicampany's right to freedom
of expression and that ordering it to pay damages an“pressing social
need”. Such a measure as a response to defamarorotc as such, be
considered disproportionate to the aim pursued, @dertiori, Rumyana
Ivanova cited above, § 62). What remains to be determisedhether the
interference in question was proportionate, in vietvthe amount of
damages awarded.

73. The Court must ascertain that the amount ofagdges did not upset
the balance between the applicant company's freed@xpression and the
need to protect B.S.'s reputation ($2empind and Mazre, cited above,
§ 111). It considers that an order to pay B.S. dmsaamounting to
HRK 60,000 does not, in the specific circumstanockdhe case, appear
excessive. The Court attaches particular weighltéofact that the payment
of damages was ordered against the applicant compiédwe biggest
newspaper publisher in the country (see paragrapboye), and not the
editor of Globusor an individual journalist. It also notes that th@mestic
courts awarded less than one fifth of the damagesgtg by B.S. Their
decisions are therefore in line with the Court'seckaw that an award of
damages for defamation must bear a reasonableiordhip of
proportionality to the injury to reputation suffdrésee paragraph 54 above).
The fact that the applicant was also ordered toB8y's costs, which were
not unreasonably high, was not disproportionateeei{seeMcVicar, cited
above, § 81).

(8) Conclusion

74. In the light of the foregoing, the Court caless that the reasons
given by the domestic courts in support of theicisiens were “relevant
and sufficient” and that the damages the appligead forced to pay were
not disproportionate to the legitimate aim pursuéderefore, the
interference with the applicant company's freedomerpression was
“necessary in a democratic society”. There has rdaogly been no
violation of Article 10 of the Convention.
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FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Declaresthe application admissible;
2. Holdsthat there has been no violation of Article 1@h&f Convention.

Done in English, and notified in writing on 22 Ogéy 2009, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Sgren Nielsen Christos Rozakis
Registrar President



