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The Honourable Mr Justice Coulson:

A. INTRODUCTION

1. The claimant is a vexatious litigant within theeaning of section 42 of th®upreme
Court Act 1981 He therefore requires leave under section 42@)inistitute civil
proceedings. The claimant now seeks such leaveritgy kxlaims against two sets of
defendants: the first and second proposed defesmdidetvs International Limited and Times
Newspapers Limited (whom | shall refer to colleetivas ‘the Times defendants’); and the
third and fourth proposed defendants, Northcliffedid Limited and North Somerset News
and Media Limited (whom | shall refer to collectiyeas ‘the Somerset defendants’). The
proposed proceedings concern articles publishetheySunday Times on 11 February 2007
(and subsequently on the Times website), and byWeston and Worle News, on 15
February 2007. The claimant alleges that the agidh question are defamatory. He also
seeks to make claims for a whole raft of other ematancillary to those articles, including
claims for harassment, breach of confidentialityeaoch of privacy and the like. His
applications for leave under section 42(3) of ti9811 Act are opposed by the proposed
defendants.

2. | set out inSection Bbelow some of the relevant background. | set nu$eaction Ca
summary of the particular articles about which ¢lkeemant now complains. Aection D |
deal with some of the important events followingithpublication in 2007, and leading up to
the making of these applications. 3éction EI identify the particular issues that have arisen
between the parties on these applications. The8geetionsF-I of this Judgment, | set out
my analysis and resolution of those issues. Thei@e short summary of my conclusions at
Section Jbelow.

B. BACKGROUND

3. The claimant’s first brush with the law camelBB1, when he was convicted of 24 counts
of theft, forgery of valuable securities and otlkdecuments. He was sentenced to 7 years
imprisonment. In 1983 the Court of Appeal quashiscchnviction on three of the 24 counts,
and upheld it on the remaining 21. The claimanttlerefore, a convicted fraudster (a
description of him used in the papers and durira agument). Of course, those convictions
are now some 27 years old, and therefore some atiogvmust be made in the claimant’s
favour for the lengthy passage of time during which further criminal convictions have
been recorded against him.

4. The claimant was made the subject of a CivilcPedings Order, as defined in section
42(1)(a) of theSupreme Court Act 1981 at the conclusion of a hearing in the Divisional
Court on 21 December 1989. The order was datecebury 1990. In his judgment, Rose J
(as he then was) listed the numerous vexatiousslgiursued by the claimant up to that
point. There were a total of 37, of which 25 wezked on and dealt with by the court.

5. The extracts from some of the claimant’'s lettersthose cases, summarised in the
judgment of Rose J, make dispiriting reading. Irclaim for harassment and unlawful
eviction made against his landlord, Mrs Vasquez dhimant said to her solicitors:

“I will not in any event comply with any order fpayment or taxation order.... |
shall knowingly and wilfully be defaulting on alélots owed to your trash wet
back clients and the trash Law Society.”
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In similar vein, in taxation proceedings followiggt another unlawful and vexatious dispute,
the claimant wrote to the Treasury Solicitor to;say

“It is my policy on taxation to make the proceedindgeliberately as expensive
and convoluted for the opposition as | can possilmigke them with every
conceivable objection and point being taken, notenagtow minor...I can also

assure you that | intend to make the proceedinglanNestminster County Court
as embarrassing as | possibly can for your cliemd gour department”.

6. Unhappily, the making of the order under sectl@nof the 1981 Act seems to have had
little, if any, impact on the claimant and his v@oais appetite for civil litigation. There is
evidence before me of at least 19 separate applsaimade by the claimant, following the
court order in December 1989, in which he has sobpghmission to bring claims. The
claimant himself admits to making 22 applicationsl¥ separate actions. There is therefore
considerable force in Ms Evans’ submission thaitcesithe making of the Civil Proceedings
Order, the claimant has continued to indulge inafiexis litigation, but under the more
restricted umbrella of section 42. The vast majooit these applications were unsuccessful.
They were variously described by the court as tequnarguable on the merit€EX Parte
Ewing [1991] 1 WLR, 388); “unarguable” R v _Office of Deputy Prime Minister and
Others ex parte Ewing and Hammerton(unreported 8 April 05, QBD Admin Court); “no
arguable basis for challenge” (sdev_Legal Services Ombudsman and another
,unreported, 23 February 1998, QBD Crown Officet)i.inone of the claimant’s proposed
challenges are even arguably sustainable”_B&eg v _Security Service,unreported, 20
December 2002, a decision of Davis J.)

7. In view of the matters which | have to decidethis case, it should also be noted that a
number of these applications failed because ofydada the part of the claimant himself. In
R v Office of Deputy Prime Minister, referred to above, Ouseley J said that the delahe
part of the claimant was unjustified and that, onsequence, no extension of time was
appropriate. Thus the challenge that the claimashed to make in that case was untenable.
In the Court of Appeal hearing concerned with pssian to appeal only, Brooke LJ said, in
the context of judicial review;

“On the hearing of the substantive appeal, thisrtenay wish to consider the
status of vexatious litigants in relation to judikireview proceedings because
they must be brought promptly, at all events withimonthsIf leave is required

by a vexatious litigant, application for leave must be made well within that
time.”

8. It should be noted that, on the substantive @pipethat case, reported at [2006] 1 WLR
260, the claimant, and his associate Mr Hammerwihwhom more later), failed to
demonstrate that they had anything other than aote connection with the proposed
development of a large site in Weston-super-Mang, lbad no standing to challenge the
decision to allow its development. This failedddtion was important to the applications
before me, for a number of reasons which will bee@pparent below.

9. Also relevant to the general question of delayshe part of the claimant, R v _Legal
Services Ombudsman also referred to above, Richards J (as he thes) waid that an
application for leave had to be made promptly amat Mr Ewing was familiar with the
process of litigation and therefore knew the regments. He said that there had been “a
want of promptness” which led to the judge’s refugdhe application for judicial review.
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10. It would be both unnecessary and tedious towwein any greater detail the unhappy and
largely futile nature of the claimant’s serial daition between 1989 and the present day.
Suffice to say that it has always been persistant sometimes even absurd: one claim,
involving the London Borough of Islington (s&vVv_London Borough of Islington [1998]
EWHC Admin 948) was concerned with a dispute treat hlready generated two previous
sets of proceedings, relating to £92 and costs.

11. Furthermore, there is clear evidence that, doomlance with his stated policy (see
paragraph 5 above) the claimant does not pay thes ¢bat he is ordered to pay when his
applications and claims prove unsuccessful. Therenchallenged evidence that, in the
dispute about the development of a site in WestgpeisMare, the Royal British Legion
(who were one of the proposed developers) obtaaneaists order in their favour against the
claimant in the sum of £10,430. That sum remainzaith In the present proceedings, the
claimant was asked to confirm in writing that dletoutstanding costs that he had been
ordered to pay over the years had indeed been Ppha&ldefendants’ counsel noted that he
had not replied to that request. | find as a fhat the claimant is a serial litigator who does
not pay the costs of those who successfully défisatlaims.

12. A particular field of activity in which the ¢taant has engaged in recent years has been in
relation to planning applications. The dispute tietato the development in Weston-super-
Mare is just one example of this: there is evidebeéore me of at least 17 planning
applications in which the claimant, usually but abt/ays under the name of Euston Trust,
has objected to various planning applications. &u3tust is not a company but the name of
an unincorporated association which appears oer¢eient out by the claimant and his
former associate, Mr Hammerton. There appears tadbeommon theme to the planning
applications to which Euston Trust has objectedil@nevidence before me, although Euston
Trust and/or the claimant are often quoted as sgatmat they will continue to fight the
applications even after they have been grantedyuleof these applications have ultimately
been successful.

C. THE ARTICLES COMPLAINED OF

13. It is the activities of Euston Trust which atethe heart of the articles about which the
claimant now complains. In an article dated 11 gaby 2007, the Sunday Times alleged that
the Euston Trust accepted £10,000 to drop its tibjecto the development in Weston-super-
Mare. It went on to say that the Euston Trust waspscted of taking money from other
builders and that it was an example of the new watv§rofessional nimbys” who were
accused of holding developers to ransom by malkeniglsobjections and tainting the efforts
of genuine conservation groups.

14. The article correctly described the Euston fTassan unincorporated and unregulated
body run from a North London council flat by theiohant, ‘a convicted fraudster'. It then
went on to deal with a number of the developmemtshich the Euston Trust objected. The
article identified the claimant’'s link to the EustoTrust's former secretary, Keith
Hammerton, the man who acted in concert with th@r@nt in a number of the proceedings
referred to above, includinR_v_Office of Deputy Prime Minister. Mr Hammerton was
jailed in October 2006 for six years for indecendgsaulting teenage boys. It is Mr
Hammerton who alleges that the claimant acceptedesnérom developers in exchange for
dropping his planning objections.
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15. The article focused on the development in Westger-Mare and the claimant’s
repeated objections to it. The article said:

“In September 2005 one of the site’s three devegpeho asked not to be
named, held a meeting with Hammerton at a hotel Sitoke-On-Trent,
Staffordshire. It was agreed that he would be @ifl,000 in return for dropping
his case....

One person present in the meeting said: * Hammentanted £30,000 but settled
for £10,000. The decision was taken simply to alloevdevelopment to progress
as it had already been held up by six months.’

Ewing emphatically denied having ever been offesedaking payments from
developers and said Hammerton, from whom he hassheiated himself, had
not passed on the £10,000.

‘| suspected Hammerton was paid but | did not kfemcertain’ he said. ‘I have
not done anything wrong. The fact that Hammertos tegeived £10,000 behind
my back does not reflect on me. | would not hakertahe money.”

16. The article was written by Daniel Foggo and &bBooth. It is common ground that the
claimant met and had a lengthy conversation withRdggo prior to the publication of the
article. The article was accompanied by photographdoth Mr Hammerton and the
claimant, the latter having apparently been takethe public house where the claimant met
Mr Foggo on 1 February 2007.

17. The article on the Times website, Times Onlmas in almost identical terms. Similarly,
the article that appeared in the Weston and WodesNon 15 February 2007 repeated the
principal elements of the Sunday Times article untie heading ‘Fraudster denies 10k
bribe’. Following a lengthy written complaint byetltlaimant, the Weston and Worle News
published a clarification (the wording of which wagreed by the claimant) on 22 March
2007.

D. SUBSEQUENT EVENTS

18. The claimant was aware that the Sunday Timesded to publish the article prior to the
11 February 2007. On 10 February, he sent the Editthe Sunday Times a lengthy letter,
extending to 10 pages, complaining about Mr Foggbthe circumstances in which the story
had been obtained. The points that he made werer ineghdings such as ‘Obtaining a story
by subterfuge’; ‘Confidentiality of sources’; ‘Setmrecordings etc’; ‘Reporting of a criminal
case regarding another individual in connectionhwy self’; ‘Privacy’; ‘Inaccurate
reporting’; and ‘Right of reply’. There was no e&ps suggestion in the letter that the
claimant regarded the proposed story as libellous.

19. Following the publication of the article by batewspapers, the claimant did not allege
libel. Instead, on 29 April 2007, he made an llepagmplaint to the Press Complaints
Commission (PCC) which followed many of the poimt$is earlier letter of 10 February. He
complained about breach of privacy, confidentiadihd the like. He did not allege libel. The
following day, the 30 April 2007, the claimant weoanother lengthy letter to the PCC



MR JUSTICE COULSON Ewing v News International and others
Approved Judgment

making similar points about the article in the Vdestand Worle News. He said that the
clarification published by the latter paper (whioh had expressly agreed) “isn’t tantamount
to an apology”.

20. On 31 May 2007, the PCC concluded there had heebreach of their code of practice
by either newspaper. They also considered thanynevent, the clarification article provided
by the Weston and Worle News was a sufficient respdo the complaints made. Detailed
reasons for these conclusions were provided tolthmant.

21. As was perhaps inevitable, the claimant didacoept the decision of the PCC and on 30
June 2007 wrote to Sir Brian Cubborn, the Indepen@harter Commissioner for the PCC.
That letter ran to 10 pages, and repeated the oirthe original complaint. Further prolix
correspondence followed. OnAgust 2007, Sir Brian Cubborn responded in writing
detail and rejected the claimant’s continued compladis letter made it clear that that was
the end of the road as far as the claimant’s camipia the PCC was concerned.

22. For the next five months and more, nothing kigpened. The claimant made no attempt
at all to correspond with either set of proposef@i@ants, much less allege any case in libel.
It was not until 13 January 2008 that the claim#&mt,the very first time, wrote to News
International, to allege that the Sunday Timeskrtivas defamatory. That letter received a
brusque reply on 18 January 2008. In relation & Slomerset defendants, the position was
even more unsatisfactory. The letter before actvas dated 13 February 2008, just one day
shy of the expiry of the limitation period. Howeyédr appears that the letter was actually
received on about 16 January 2008. No explanatiothfs has been provided.

23. On 30 January 2008, the claimant issued twacapions for leave under section 42(3) of
the Supreme Court Act 1981to bring proceedings against the two sets of difets in libel,
and in respect of the other ancillary matters sétio the particulars of claim, such as
privacy, confidentiality and so forth. The applioats were supported by a witness statement
from the claimant and another statement from ancist® of the claimant, Peter Hayward,
who is himself a vexatious litigant and has appiyestyled himself in the past in the name
of the former Attorney General, Sir Nicholas Lyell.

24. It is plain from the claimant’s witness stat@mi@ support of those applications that he
was concerned about the one year limitation pemodection 4A of thelimitation Act
1980 At paragraph 73 of that statement he referreithdéoone year time limit, making plain
that it expired on Monday 11 February 2008 in refato The Sunday Times, and on 15
February 2008 in relation to the article in the Wasand Worle News He therefore sought
a determination of his application for leave ptothe 11 February 2008.

25. It was, of course, quite unrealistic for thairrlant to think that his application for leave
would be heard ex parte, that is to say, withoatdburt giving the defendants an opportunity
to make detailed submissions. It was therefore afgealistic for the claimant to think that
his application under section 42(3) would be dealh before the expiry of the limitation
period. He was fully aware of the need to makealpiglication “well within” the limitation
period, because he had been expressly warned afatingers of not doing so by Brooke LJ
(paragraph 7 above). Inevitably, limitation is naypoint taken by both sets of defendants. It
will therefore be important to investigate how amldy it was that the claimant, a vexatious

! For what it is worth, these dates are wrong/ovaies by one day. A limitation period of a yeaarshg on 1
January, expires on 31 December.
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litigant of the most enthusiastic kind, left higpapation for leave under s.42(3) until the very
last minute.

26. On 6/7 February 2008 (at a time when none@fdhr defendants were even aware of the
proposed proceedings), of his own motion, Treacyadle an order in the proposed claim
against the Times defendants in the following terms

“1. That the time limits under section 4A of thenitation Act 1980 for Terence
Patrick Ewing to institute a claim in the High Couor libel published in an
article entitled “Fake nimbys hold builders to raom” in the hard copy of the
Sunday Times on 11 February 2007 published by Nieshational Limited and
Times Newspapers Limited and published on the ‘Fi@wline’ website entitled
“ Heritage fakers hold builders to ransom” on 11 lffeary 2007 and continually
published thereon since that date until the datediebe extended under section
32A (1) of the Limitation Act 1980 until the heayiof the application under
section 42(3) of the Supreme Court Act 1981 orlumtither order of this
Honourable Court if the matter cannot be determibgdhe court prior to the 11
February 2008.

2. That the Application Notice in this matter angbjgorting papers be served on
the Attorney General and on the proposed Defendaaised above by 4pm 15
February 2008.

3. The Application under section 42(3) of the SomeCourt Act 1981 be heard
at the same time as the like application relatiogNbrthcliffe Media Limited and
North Somerset News and Media Limited.

4. That the Attorney General and/or the proposetebdants file and serve any
evidence and/or skeleton argument on which it psepdo rely at the hearing of
the application by 4pm 7 March 2008, giving a tiesémate.

5. That the hearing of this application be listedar after the 15 March 2008.”
A similar order was made in the proposed proceedagginst the Somerset defendants.

27. It is appropriate to identify at this stage uanier of other steps that the claimant has
taken since the making of those orders, which werelated to any attempt on his part to
progress these proceedings promptly. The claimeld tne that he has issued similar
proceedings against the Times defendants in Belfastause the order making him a
vexatious litigant is only in force in England avWhles. He also told me at the oral hearing
on 19 June 2008 that he intended to issue simitaregdings against the Times defendants in
Scotland, where there is no equivalent one yeaitdiian period. Documentation provided
after the hearing, whilst this judgment was beingppared, confirmed that those proceedings
have now been issued.

28. In addition, for reasons which remain obscthe,claimant is unhappy that the Attorney
General has shown no interest in these proceedimgias chosen not to file any evidence,
and the claimant has apparently made a formal cantphbout that perceived omission. It
also appears from paragraphs 109-112 of the cldimms@cond witness statement that he has
either commenced, or intends to commence, someeatfiga further proceedings involving
the Treasury Solicitor, because he is aggrievetithey have provided to the defendants in
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this case a copy of the judgment of the Divisio@alurt in 1989, when he was made a
vexatious litigant (paragraphs 4 and 5 above). H#es at paragraph 113 of the same
statement that he has “also notified the Infornmaf@®mmissioner concerning this matter”.

The fact that the judgment of December 1989 istdipdocument, and therefore available to
all, has not apparently deterred the claimant fpamsuing this complaint.

29. Although the claimant has served lengthy skeleirguments and supplemental witness
statements in these proceedings, and chose toderowio sets of extensive further

submissions and other papers to the court aftecdhelusion of the oral hearing on 19 June,
despite my express request to him not to do semlain of the view that the issues which
arise on this application are relatively straightfard. | summarise them Bection Ebelow.

E. THE ISSUES

30. It is appropriate to start with one potenti@aaof controversy which is now no longer an
issue. The first defendant, News International keahj is not the publisher of the Sunday
Times. Ms Evans submits that there could therefgréno claim against them in any event.
On behalf of the third defendant, Northcliffe MedMr Barca makes precisely the same
point in relation to the claim arising out of theice in the Weston and Worle News, a
newspaper which they do not publish. Accordinghgreé can be no justification in allowing
the claimant to pursue the first and third propadei@ndants. Although, when the matter was
put to him, the claimant said that he was happsestrict his claim to the publishers of the
two newspapers concerned, he had a point to teetdffat the other two defendants might be
vicariously liable for their employees. | rejectyasuch notion.

31. Accordingly, | find that the claims against first and third proposed defendants, News
International Limited and Northcliffe Media Limiteéspectively, are doomed to fail because
they are not the publishers of the newspapers coede | therefore refuse leave to the
claimant to commence proceedings against thedndtthe third defendants in any event.

32. It seems to me that the following matters arnssue between the claimant and the second
and fourth defendants:

(a) The appropriate test for granting leave unaetisn 42(3) of theSupreme
Court Act 1981. | deal with that issue iSection Fbelow.

(b) Whether or not the claim against the secondridnt (in relation to the hard
copy only), and against the fourth defendant, tatite-barred and, if so, whether
the relevant limitation period should be disappliedeal with that aSection G
below.

(c) The issues that arise in the libel claims, alidelated questions concerning
prospects of success, proportionality, and whettieiclaims amount to an abuse
of the process. | deal with that@&ction Hbelow.

(d) The issues that arise in the other claims,ahcklated questions concerning
prospects of success, proportionality, and wheterother claims amount to an
abuse of the process. | deal with thaSection | below.

F. THE APPROPRIATE TEST UNDER SECTION 42(3)
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F1. The Correct Approach

33. There was a dispute between the parties asetedrrect approach to applications for
permission to bring proceedings by vexatious IntgaThe claimant argued, as he has argued
in a number of different courts over the yearst tha test for obtaining leave under section
42(3) was a relatively low one, which did not requany sort of detailed analysis of the
issues in the case, and which certainly did nawafior any consideration of the claimant’s
conduct either before or after he was categorised @exatious litigant. The defendants, on
the other hand, argued that leave under sectioB) 42uld be granted sparingly and very
carefully, and only after the court has satisfies®lf that the claim has a real prospect of
success and is not an abuse of process. The deferalso argued that previous conduct was
a relevant matter for the court to take into actokor the detailed reasons set out below, |
consider that the defendants’ submissions are@orre

34. Paragrapbc 94.15.4vas included in all the post-CPR versions of thieité/Book up to
and including 2007 but, for reasons which are wrgleas not been repeated in the 2008
Volumes. The passage makes plain that “leave tdutes or continue proceedings [under s.
42(3)] should be granted sparingly and very calgfulThis echoes a passage Becker v
Teale[1971] 1 WLR 1475 where Davies LJ said,

“In my view, the jurisdiction which is given by thaection to a judge in
chambers to give leave for the institution or conéince or proceedings by a
vexatious litigant is a jurisdiction which shoul@ wery carefully and sparingly
exercised. Ex hypothesi the litigant has alreadgbitually and persistently and
without any reasonable ground instituted vexatidegal proceedings’; and |
think that there is a high onus cast on such gdiit when he or she applies to
the judge for the leave mentioned in the section.”

The claimant suggested that this passage was gerl@wood law. | respectfully disagree with
that submission, which was not supported by anhaity. Indeed, as we shall see, the
passage iBeckeris echoed in one way or another in a number ofrtbhee recent cases.

35. One of those cases concerned the claimant Hinkse Terence Patrick Ewing [2002]
EWHC 3169 (QB), a decision of Davis J. At paragrdtof his judgment, the learned judge
noted that, in that case, the claimant accepteat ttie jurisdiction should be exercised with
caution and care; as in my view, it indeed shoudd Bhere are, in truth, competing
considerations here. On the one hand there is ineafacie right — albeit that is not an
absolute right - of subjects to have unimpededsst®the courts; on the other hand there is
the right of a prospective defendant not to be dexith unwarranted and abusive claims.”

36. | also respectfully agree with and adopt thpragch of Staughton LJ iAttorney
General v Joneqg1995] 1WLR 859 at 865 C-D where he said:

“The power to restrain someone from commencing ontiauing legal
proceedings is no doubt a drastic restriction o$ luivil rights and is still a
restriction if it is subject to the grant of lealsg a High Court judge. But there
must come a time when it is right to exercise gwater for at least two reasons.
First, the opponents who are harassed by the wamy expense of a vexatious
litigation are entitled to protection; secondlyetihesources of the judicial system
are barely sufficient to afford justice without easonable delay to those who do
have genuine grievances, and should not be squadder those who do not.”
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37. The claimant endeavoured to argue that, byaete toAttorney General v Oakes(15
February 2000, unreported) arigichards v_Attorney General (3 November 1998,
unreported) the threshold was somehow lower. | aloaccept that: there is nothing in the
extracts from those judgments which calls into tjoasthe approach, gleaned from the
authorities, which | have set out above. ‘Cautiord a&are’ are what is required; the
jurisdiction must be exercised ‘sparingly’. Whdtemn, does the claimant have to show in
order to obtain leave and what are the relevantsidemations in the exercise of that
jurisdiction?

F2. Reasonable Grounds/Real Prospect of Success/usb of Process

38. The starting point must be section 42(3) oflt881 Act itself. That provides:

“(3) Leave for the institution or continuance of; for the making of the
application in any civil proceedings by a personowh the subject of an
order for the time being enforced under sub secfignshall not be given
unless the High Court is satisfied that the procegsl or application are
not an abuse of the process of the court in questiod that there are
reasonable grounds for the proceedings or applaati’

39. InRe Ewing, referred to in paragraph 35 above, Davis J dedlto lay down principles
or guidelines for the purpose of applications manheler that section. He said it was
undesirable to put any judicial gloss on what #&ttion provided and that each application
had to be considered on its own merits. | respligthgree with that.

40. That said, two specific points of principle sealuring the present application with which

| must deal. First, the defendants maintained thad, case of this sort, it was appropriate for
the court to consider whether the claimant’s cldiad a real prospect of success when
considering whether there were reasonable groumdallbwing the claimant to commence

proceedings. Secondly, on the separate argumetd abuse of process, the defendants
argued that issues of proportionality and a comatd® of the likely course and outcome of

the litigation were highly relevant to the courtiecision under s.42(3). | deal with those
points below.

41. InSwain v Hillman [2001] 1 All ER 91, the Court of Appeal reiteratiat the court had
the power to dispose summarily of claims (or deéshicwhich had no real prospect of
success, and that this meant the court had to demsvhether there was a realistic, as
opposed to a fanciful, prospect of success. Thdhesexercise that the court undertakes
pursuant to CPR 24.2. The proposed defendanteiprsent case submit that this is also an
appropriate exercise for the court to undertakesymmt to s.42(3), although they
acknowledge that, in practical terms, there idelitteal difference between ‘reasonable
grounds’ and ‘real prospect of success'.

42. | consider that the defendants’ submissionscareect. | do not believe that there is
anything other than a semantic difference betwbhertwo expressions ‘reasonable grounds’
and ‘real prospect of success’. It would be diftico imagine a situation in which the court
found that a vexatious litigant had reasonable ggisuor bringing his claim, but then went
on to hold that that same claim had no real prdspdcsuccess. Furthermore if,

notwithstanding my scepticism, such a finding wassible, it seems to me that it would
make a nonsense of s.42(3) for the court to gramexatious litigant leave to institute
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proceedings because he had demonstrated reasgnabteds when, on the material before
the court, that claim had no real prospect of ss&ce

43. There was a particular reason why, in this ,démedefendants urged on me the relevance
of the ‘no real prospect of success’ test. Theypout that, in a defamation case, a claimant
may well be able to demonstrate that the words caeable of bearing the meaning
complained of. Indeed, in the present case, bdathadedefendants make a concession to that
effect. However they say that, given the potentialies of justification, qualified privilege
and the like, as well as issues relating to thenaat’s reputation and the likely level of any
damages, the court cannot simply look at the wasssd, conclude that they are capable of
bearing the meaning complained of, and grant peionisunder s.42(3).

44. | accept the defendant’'s submissions; inddeely tllustrate the point | have made in
general terms above. The claimant may be ablentodstrate that the words are capable of
bearing the meaning complained of, but that is dtaet, not the end, of the issues on an
application of this sort. The question is whether ¢laimant’s claim, in the round, has a real
prospect of success, and that involves a considaraf all the significant matters which are
likely to arise in the proposed proceedings.

45. There is a further reason why | consider tpatticularly in a defamation case of this sort,
it is appropriate for the court to consider alltloé significant issues that may arise and not to
restrict the inquiry merely to whether or not therds are capable of bearing the meaning
complained of. That is because of the other limbsd@2(3), namely whether or not the
proposed claim is an abuse of the process of the.deéor the reasons set outSection F3
below, any investigation into that issue must irreoan investigation into the likely course
and outcome of the issues in the proposed procgedin

F3. Abuse of Process

46. It is the defendants’ case that these procgedane an abuse of the process. If they are
right in that submission, then that would be a smjareason for refusing the claimant
permission to bring these claims. There can beocubtthat, irrespective of section 42(3), the
court is obliged to take a robust view of libeliaia at the outset, and will strike out such
claims if it considers that, even at an early staigéhe proceedings, the claim is an abuse of
the process or its continuance would be contratheocoverriding objective. Three examples
of this approach have been drawn to my attention.

47. InWallis v Valentine [2002] EWCA Civ 1034, the Court of Appeal uphele udge’s
decision to strike out the libel claim. This waseghbour dispute which had involved three
previous sets of proceedings. There was an allkigeldn letters sent to the claimant. There
was an issue about publication on which the judgd, the Court of Appeal, found in favour
of the defendants. However, the Court of Appealelgbthe judge’s conclusion that, even if
the claimant had been successful on that issueddaheges would have been very modest
and perhaps nominal, so that no trial could befiedt particularly where the claimant had
no income and no assets. It was simply not wortleaddlowing the claimant to continue with
the claim, which was characterised as a vende#iigioed simply to harass the defendants.

48. InJameel v Dow Jones & Cq42005] QB 946, a libel claim in relation to matdrposted

on the internet, which may have been published tmlg handful of people, was struck out
by the Court of Appeal as an abuse of process. Gbart of Appeal emphasised that,
pursuant to the CPR, it was a proper approachhiercourt to strike out claims where the
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time and costs incurred were going to be dispropuate to any likely outcome. Lord
Phillips of Worth Matravers, then the Master of Rells, said:

“An abuse of process is of concern not merely &ogarties but to the court. It is
no longer the role of the court simply to providdeael playing field than to
referee any game the parties choose to play upohh court is concerned to
ensure that judicial and court resources are appragely and proportionately
used in accordance with the requirements of justic®ow Jones have caused
potential prejudice to the claimant by failing tecognise the points now pursued
at the proper time, it does not follow that couded not permit this action to
continue. The court has other means of dealing gutth prejudice.... There have
been two recent developments which have rendereccalirt more ready to
entertain a submission that pursuit of a libel aotis an abuse of process. The
first is the introduction of the new Civil Proce@uRules. Pursuit of the
overriding objective requires an approach by theurts litigation that is both
more flexible and more proactive. The second iscming into effect of the
Human Rights Act 1998...."

49. In his judgment, Lord Phillips referred bothwllis v Valentine and the third example
of this robust approach, namebghellenberg v British Broadcasting Corporation[2000]
EMLR 296, where Eady J struck out a libel actioaiagt the BBC which had already been
compromised against the Guardian and the SundagsTias being contrary to the overriding
objective. In that case, Eady J concluded that hene was not worth the candle’. At
paragraph 69 of his judgmentdameel having citedSchellenberg Lord Phillips said;

“If the claimant succeeds in this action and is asd a small amount of
damages, it can perhaps be said that he will hastdeaved vindication for the
damage done to his reputation in this country, bath the damage and the
vindication will be minimal. The cost of the exsecwill be out of all proportion

to what has been achieved. The game will not meretyhave been worth the
candle, it will not have been worth the wick.”

50. Accordingly, in the present case, | concludat,tiif the defendants can show that the
claimant’s claim is an abuse of process and/orraontto the overriding objective, then |
ought not to grant leave under s.42(3). Plainlg, defendants can only achieve that goal by
exploring the likely issues in, and possible outeoof, the proceedings. That was the
approach adopted in each of the three libel casesich | have referred.

F4. The Relevance of Previous Conduct

51. For understandable reasons, the claimant wasuwm to persuade me that, when

considering whether or not to grant him leave urslé2(3), | should have no regard to his

previous conduct. He said that if he could demanstthat he had reasonable grounds to
bring the particular claim in question, then thaisveufficient on its own, and that the factors
that led to him being branded a vexatious litigami his conduct subsequently, could have
no bearing on that issue.

52. There is clear authority which runs counteth® claimant’'s submission. IR_v_Dean
and Chapter of St Paul’'s Cathedral and the Churchm Wales[1998] C.0.D. 130, Sedley J
(as he then was) was dealing with an applicatiorjudicial review by a vexatious litigant.
He found that section 42(3) was a very importatérirening safeguard for those who would
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otherwise be vexed by civil proceedings. He wertbaay that the findings of the High
Court, upon on which the Civil Proceedings Ordet haen based, were capable of having a
bearing upon the court’s evaluation of the mattengch the leave application brought into
play. At the very least, he said, if the case wasgmnal, the previous conduct would be a
reason for leaning against the grant of leave. Thedeld, previous conduct was not, on any
view, a matter which was irrelevant to any applaafor leave.

53. Further and in any event, it seems to me thatcommon sense that, on an application by
a vexatious litigant under s.42(3), the court stidake into account all of the information
before it, which must include the evidence as &dlaimant’s conduct before and after being
categorised as a vexatious litigant. The whole psepof section 42 is to provide a filter for
the claims which a vexatious litigant might wish lboing. Thus if a litigant wishes to
commence further claims, notwithstanding the ersteof such an order, it would be
artificial for his applications for leave to be swtered in isolation, without regard to his or
her wider conduct or the reasons why they have miamified as a vexatious litigant in the
first place.

54. In addition, | have concluded that the requeatthat the court consider the information
relating to the vexatious litigant’s previous cootlexplains why, according to CPR 3PD.7.5,
a vexatious litigant is obliged to file, with hisiginal application notice seeking permission
under s.42(3), a list of “all previous occasionsvdmich the litigant made an application for
permission.” Alternatively the list can be providedhe evidence supporting the application.
For reasons which will become apparenSaction G6andH2 below, in the present case, the
claimant deliberately failed to provide this infation until June 2008.

E5. The Position Under the Human Rights Legqislation

55. At various points during his submissions, tlaéntant maintained that section 42 (and/or
the defendants’ interpretation thereof), was cogtr@a his human rights. | emphatically reject
that submission. Iicbert v Official Receiver [2002] 1 WLR 320, the Court of Appeal set
out a number of cases, including some of the Stkagpjurisprudence, which made plain that
the vexatious litigant order was in accordance \h# Human Rights legislation. Buxton LJ
found this unsurprising, and concluded:

“The detailed and elaborate procedures operatedeurgection 42 of the 1981
Act respect the important ECHR values that proceduelating to the assertion
of rights should be under judicial rather than adistrative control; that an
order inhibiting a citizen’s freedoms should not bede without detailed
enquiry; that the citizen should be able to revib issue in the context of new
facts and of new complaints that he wishes to maiké;that each step should be
the subject of a separate judicial decision. Theocpdures also respect
proportionality in the general access to public oesces, in that they seek to
prevent the monopolisation of court services bgw fitigants; an aim, and the
national arrangements to implement it, that theaSiturg organs, applying the
doctrine of the margin of appreciation, are likétyrespect.”

56. Accordingly, to the extent that this point wassued by the claimant, | am in no doubt
that the various principles which | have outlindmbee are entirely in accordance with the
Human Rights legislation.

F6. Conclusions on The Appropriate Test under s.43}
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57. For the reasons set out above | conclude that:

(@) The test under s.42(3) should be exercised \dile care and caution’ or
‘carefully and sparingly’;

(b) In considering whether or not the claimant maasonable grounds for
bringing his claim, the court would normally haweconsider whether or not that
claim had a real prospect of success;

(c) Any consideration by the court as to whethenatra libel claim was an abuse
of the process would involve a careful consideratball of the likely issues, as
well as issues of proportionality and the overmpobjective;

(d) The claimant’s previous conduct, including timelings that led to the making
of the restraint order in the first place, wasvald# to the exercise under s.42(3);

(e) All of these principles are in accordance wétlicle 6 of the Human Rights
legislation.

G. THE LIMITATION ISSUE

G1l. The Issue

58. Both sets of proposed defendants submittedhieaivo hard copy articles complained of
(dated 1Y and 18" February 2007 respectively) were published webroa year ago and
that, accordingly, the claims for which permissisnnow sought are statute-barred. They
contend that leave should not be given to the @atmo commence a claim pursuant to
s.42(3) in circumstances where that claim is balsedperation of the Limitation Act. This is
important because it would mean that the claimresgjahe Somerset defendants would fail
altogether and the claim against the Times defasdawuld only succeed in relation to the
on-line publication, which is not affected by timaitation argument.

G2. The Law

59. Section 4A of thé&imitation Act 1980 provides that a claimant who wishes to bring a
claim for defamation or malicious falsehood hasaqu of one year from the publication of
the article in question. This time limit was welhdwn to the claimant because, as noted
above, his original witness statement expressbrred to it.

60. Section 32A allows the court in certain circtamses, to exclude that time limit. Section
32A provides as follows;

“(1) If it appears to the court that it would be @tpble to allow an action to
proceed having regard to the degree to which-

(@) the operation of section 4A of this Act prepadi the plaintiff or any person
who he represents, and:

(b) Any decision of the court under this sub-sectwould prejudice the
defendant or any person whom he represents,
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the court may direct that that section shall noplgpto the action or shall not
apply to any specified cause of action to whichatti@on relates.

(2) In acting under this section the court shallvlearegard to all the
circumstances in the case and in particular to-

(a) the length of, and the reasons for, the delaypehalf of the plaintiff;

(b) where the reason or one of the reasons fodt&iay was that all or any of the
facts relevant to the cause of action did not bexdmown to the plaintiff until
after the end of the period mentioned in sectidk)4(

() the date any such facts did become knowringp h

(i) the extent to which he acted promptly and oeebly once he knew
whether or not the facts in question might be cépath giving rise to an
action; and

(c) the extent to which, having regard to the detalevant evidence is likely-
() to be unavailable, or

(i) to be less cogent than if the action had beesught within the period
mentioned in section 4A...

61. These provisions were the subject of carefalyss by Gray J irBrian Maccaba v
Diane_Lichtenstein [2003] EWHC 1325 (QB), an authority first drawn oy attention by
the claimant. On the unusual facts of that case, ltmitation period was disapplied.
However, for the particular reasons set out byleaened judge in that case, that was what he
described as “an exceptional course”.

62. Two further authorities should also be mentibmeconnection with s.32A. IBuckley v
Dalziel [2007] 1 WLR 2933, Eady J dealt with the positwhere the period of delay was
short and there was no discernible prejudice. htk that it was plainlynot the case that the
limitation period should be disapplied in everyuation where either the period of
incremental delay was short, or where little or prejudice had been occasioned to the
defendant’s ability to advance his or her casether words, all other things being equal, the
one year limitation period was to be enforced leydburts.

63. The other authority is the decision of the CadrAppeal inSteedman _and Others v
The BBC [2002] EMLR 17 (CA) which was concerned with aeaghere the claimant had
delayed without justification before bringing theopeedings. The Court of Appeal stressed
that, in such circumstances, the prejudice to thienant arose not from the operation of the
limitation period, but because of his own dilatess. Thus, it was held that s.32A would not
assist him. The Court of Appeal said that the csudiscretion under s.32A would be
unlikely to be exercised in a claimant’s favour whbe failed to provide any, or any good,
reason for his delay.

G3. The Prima Facie Position

64. Prima facie, the claimant in the present cessls the court to disallow the limitation
period under s.32A because any claim for whichshgiven leave to commence now would
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be statute-barred, at least in relation to the leply articles. Should the court take the
exceptional course of disapplying the limitatiorripe in these circumstances? | am in no
doubt at all that the answer to that question is No

65. The claimant’s only real submission on thig pdithe case was to say that he would be
prejudiced if the claim was found to be statutedshrand the defendant would not be
prejudiced if the action continued, because thaydehd had no prejudicial effect. However
that is manifestly not the correct approach, fertbasons outlined by Eady JBackley, and

by Gray J inMaccaba In the latter case, the judge said:

“It is clear from the opening words of section 3@rat the over-arching question
on applications under that section is whether ituldobe equitable in the
particular case to take the exceptional course ®™fapplying the one year
limitation period. As to this, sub-section (1) ioalies that the first consideration
is the degree of prejudice on the one hand to tlhhémant if the one year
limitation applies and, on the other hand, the pdige to the defendant if that
period is disapplied. In some cases the extenhefprejudice to the opposing
parties may be evenly balanced. There will, fotanse, be many cases where if
the one year limitation period is insisted upore taimant will be left without
any remedy unless the power contained in sectiégni82xercised in his favour.
Conversely, if the limitation period is disappliesiich a defendant will have to
defend a defamation action which he would othenlésee avoided altogether.”

66. | am in no doubt that this case falls preciselyp that category. Thus the alleged
prejudice complained of by the claimant is balanibgdhe prejudice to the defendants if the
action was allowed to proceed.

67. Accordingly, it is necessary to look elsewhtrefind the determining factors for the
exercise of the court’s discretion under sectioA.3@ this case, they are to be found in
s.32A(2), particularly (2)(a). Here, the claimambyides no explanation at all for how and
why it was he did nothing even to assert a defamatiase for almost a year after the
publication of the articles in question. Even ddsume in his favour that, until early August
2007, his time was taken up with his applicationtiie PCC, that still left the five plus
months thereafter in which he did nothing to pregréhese proposed claims at all. The
claimant puts forward no evidence in either of leisgthy witness statements that provides
any reason or explanation for this delay. All hgssia that putting together the claim required
“research”, an assertion which is completely atsodtth his repeated submission to me that
his defamation case was simple and straightforn@adit is: at its highest it is a complaint
about the allegation that he took £10,000 to drigpopposition to the Weston-super-Mare
development. It required no research at all tonfdate a claim in those circumstances,
particularly given the claimant’s detailed knowledgf the forms and procedure of civil
proceedingsYet the claimant has wholly failed to provide asort of explanation for this
delay.

68. On the information before me, | am driven towaode that the delay can only be
explained by one of two reasons. Either the clainustiberately waited until the very last
minute before launching his defamation proceedings, as to ensure the maximum
inconvenience, vexation and harassment to the dafgs, or the principal focus of his

2 He was described as long ago as 1991 by Lord BeoalMR as an “experienced and well-informed litigja
in Henry J Garratt & Co v Ewing [1991] 1 WLR 1356.
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complaints were the privacy/harassment/confidattigloints that he took to the PCC, and

that he did not consider that the article was detany until almost a year after it had been

published. That would suggest that the alleged @es not a genuine grievance. Whichever
of these explanations is correct, they do not bagersuade me that it would be equitable to
disallow the limitation period. Accordingly, | aquethe submission that the proposed claims
in relation to the hard copy articles are statasddl and that | should not grant leave under
section 42(3) to allow the claimant to commencénquoceedings.

G4. The Timing of the Application

69. The claimant’s initial response to this potanpiredicament was to point to the fact that,
because his applications under s.42(3) were mad#qlranuary 2008, before the limitation
period expired, it was somehow wrong and unfairtiigr limitation point to be taken against
him at all. It was unclear what the claimant saakhe legal consequence of the fact that the
application was made on 30 January; either he wiahtcourt to treat the hearing before me
on 19 June 2008 as if it was taking place on ortshafter the 30 January or that, if the court
granted leave under s.42(3), that could somehowdo&-dated to a time before the claims
were statute-barred. No authority was providedupp®rt of either contention.

70. It seems to me that it would be impossibletlercourt to consider the applications under
s.42(3) as if the limitation problem had not ariséar the reasons noted above, the claimant
was well aware of the potential limitation diffitigls. Indeed, in his first witness statement, at
paragraph 73, he purported to insist that his apgptin be dealt with by the court before 11
February 2008. That was wholly unrealistic. | fthat the claimant knew, or certainly should
have known, that his application for leave wouldéhdo be considered at an inter-parties
hearing, and that, in consequence, by the timendoessary evidence had been prepared by
the defendants and a one day hearing fixed, hificatipn under s.42(3) was going to be
heard at a time when the claim which he sought @sion to commence was indeed statute
barred.

71. Furthermore, the notices of 30 January, togetith the orders of Treacy J of 6/7
February, were not served on the proposed defendantil 15 February 2008. This was the
first indication that the proposed defendants fed the claimant was seeking permission to
institute these proceedings. In relation to thedl@py articles, therefore, that wafter the
expiry of the relevant periods of limitation agdia#l four defendants (it being more than a
year after the Sunday Times piece and one day teeexpiry of a full year following the
publication of the piece in the Weston and Worlevlle Thus the defendants first received
notice of these proposed claims at a time whergspect of the hard copy articles, they were
statute barred.

72. For these reasons, because of his own unegplaielay in issuing his notices, the
claimant needs to (and was always going to neeth&ke an application under section 32A
to disallow the limitation period in s.4A of the 8® Act. Thus the timing of his original
application is a point not in the claimant’s favqbecause he ignored the express warning
given to him by Brooke LJ, noted in the highlightealssage in paragraph 7 above, and left
the application so late) but a point in the proplodefendants’ favour (because it inevitably
meant that the application for leave would be hedrd time when the claim was statute-
barred).

73. 1 do accept that, in general terms, the clainshould not be disadvantaged because this
hearing came on in the middle of June 2008 rathan,tsay, April 2008, the first realistic
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date that these applications might have been héard.unaware of the reasons for the delay
after April, but there is certainly nothing in tpapers which could lead me to conclude that
that delay was the responsibility of the claimdiitus, as | made plain to the claimant during
the course of oral argument, | consider that @gpropriate to treat the claimant on the basis
that the limitation period had expired and neeaeblet disallowed, but that it would be wrong
to make any findings based on the actual lengtbetdy since the expiry of the limitation
period. However, having said that, it seems to Ina this point does not ultimately get the
claimant very far because, for the reasons setbave, the length of the period of delay
beyond the limitation period is only one factor#® considered; what matters most for these
purposes is that a disallowance is required gsa#Buckley).

74. For these reasons, | have concluded that tlieHat the claimant issued an application
just before expiry of the limitation period is uti@tely irrelevant since it was inevitable that,
by the time that the application was heard, he @aded to ask the court to disallow the
limitation period.

G5. The Orders of 6/7.2.08

75. | have set out, at paragraph 26 above, theromieTreacy J of 6/7 February 2008.
Because of the difficulties with his limitation pbgn, identified above, the claimant was
driven to argue that these orders had themsehsslaived the limitation period and that,
therefore, the matter had already been decided.

76. | reject that submission as manifestly wrongstF the orders make no reference

whatsoever to disallowing the time period undettisac32A. Secondly, Treacy J could not

have disallowed the limitation period, becausehat time no application to do so had even
been made by the claimant. Thirdly, in order fag ttourt to have reached such a decision
(which would have been, in the words of Gray J, eaneptional course’), there would have

had to have been an inter-parties hearing. It w@asceion which could only be reached after
a consideration of the merits and any points madéhb defendants. Since the defendants
were not even aware of the proceedings at the tifrfas order, Treacy J could not have

disallowed any limitation defences that had accrrechight accrue in their favour.

77. In my judgment, the effect of the orders of 66bruary was to extend time for the
considerationof the necessary application by the claimant sapiply the period under the

Limitation Act, until the hearing before me. In thecumstances, | consider that no other
order could be or was made by the judge. For theasons, it is unnecessary for me to
express a view on the defendants’ alternative ctsehe effect that the orders of 6/7

February were ultra vires.

G6. Defects in the Applications

78. | should make one final point about the claitisalimitation position. For reasons which
are explored in greater detail in paragraphs 8%6tbw, | consider that the claimant’s
notices of 30 January 2008 were incomplete becaumdrary to CPR 3PD 7.5, he had
expressly refused to provide a list of previousliagpons that he had made. It would have
been inappropriate for his application under s.}2¢3have been considered, let alone any
decision reached concerning that application (diclg disapplying the limitation period)
whilst that list remained outstanding. The list wat provided until June 2008. That is a
further reason why, in my view, the claimant canbettreated as if the mere fact that he
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served (defective) notices of application just befthe expiry of the one year period meant
that he had somehow avoided the subsequent liontdifficulties.

G7. Summary

79. For the reasons set out above, | have conclidedhe claims in relation to the hard copy
articles are statute barred. Therefore | shouldynha leave to the claimant to pursue them. It
would not be equitable to disallow time under sBt2A of the Limitation Act 1980 in all
the circumstances of this case, particularly githen claimant’s complete failure to explain
the delays between the publication of the artiales the applications of the 30 January 2008.
The unjustified delay in issuing those notices madeevitable that, by the time the
application for leave was heard, the claims woudd dbatute barred. The orders of 6/7
February 2008 cannot affect that conclusion; treayamly did not amount to a disallowance
of the limitation period. Nor could they have dosmce they were made at a time when the
defendants were not even aware of the proposec@dotwys. Moreover, the applications of
30 January were themselves defective becausedhearit deliberately refused to provide a
list of his previous applications and this defaudis not cured until June, when the claims had
been statute barred for some months.

80. On the basis of that conclusion, it is, styidbeaking, unnecessary for me to go on to
consider the overall merits of the claim against 3omerset defendants, or the claim against
the Times defendants, at least in relation to ttel ltopy article. However, in view of the
careful submissions that | heard in relation tosthonatters, it is appropriate that | do so.
Thus, assuming now that | am wrong on the limitatasgument, | move on to consider
whether, in all the circumstances, the claimant te@sonable grounds for bringing these
claims and/or has a real prospect of success amdiether his claims are an abuse of the
process.

H. THE LIBEL CLAIMS

H1. The Starting Point

81. Both sets of defendants accept that the wasdd in the articles are capable of bearing
the meaning alleged by the claimant in the clainmfol understood the claimant to submit
that, in consequence, that was sufficient to detnatesthat he had reasonable grounds for
bringing the claim and should be granted leave.tR@reasons set out 8ection Fabove, |
reject that submission: the court needs to undertaknore detailed investigation into the
likely issues to see whether in all the circumsgsnthe claim has a real prospect of success
and/or constitutes an abuse of the process.

H2. The Claimant Himself

82. The defendants’ starting point is the naturd enaracter of the claimant himself. In
particular they point to the fact that the claimant convicted fraudster; that he has been
categorised as a vexatious litigant for almost tywerears; and that, notwithstanding the
Restraint Order, he has continued to commence ediugs of all descriptions. The vast bulk
of those proceedings have eventually got nowhecause leave has not been given under
section 42(3). | accept that those are all mattdrish the court must consider then assessing
whether or not this claimant’s libel claim has aegl prospect of success and/or is an abuse
of the process.
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83. | consider that the material before me dematestrthat the claimant is obsessed with
civil litigation, and will seek to commence proceegs about anything at all, whether he has
a personal interest in the subject matter of tloegedings or not. Any claim that he might
wish to commence requires the closest of scrutinyhle courts before leave is given under
section 42(3).

84. Particular elements of the claimant’s condubictv are directly relevant to the present
applications include the claimant’s stated polidyeneby he deliberately causes the parties
against whom he is proceeding to incur large sunmecessarily by way of costs; his stated
policy of refusing to pay any costs awarded agdnmst, his failure to pay the costs of the
British Legion in respect of his hopeless claimcdonnection with the development in
Weston-super-Mare; and his refusal to answer tlestegpn raised in the letter from the third
and fourth defendants’ solicitors of 20 March 2@38to his payment of other outstanding
costs orders against him. The evidence is overwihgltihat, whatever the outcome of these
claims, the claimant will not pay the (inflated)st® that he has caused the defendants to
incur. That, too, must be a very relevant factathim consideration of this application.

85. | regret to say that, in addition to the oveglmhing evidence of the claimant’s appetite
for vexatious litigation and his refusal to pay ttests awarded against him, | have also
concluded that the claimant is untruthful, and wit conduct these proceedings in an
appropriate manner. As | made plain to the claindaming the course of argument, this point
arose from his own submissions to me about hiscestof application. As noted above,
pursuant to paragraph 7.5 of the Part 3 PracticecBbon, a vexatious litigant such as the
claimant is obliged to provide, along with his amig notice of application, details of all
applications made pursuant to s.42(3). It was thienant’s primary submission that this only
related to applications which he had made in tloévidual case; in other words, he was not
obliged to provide details of other applicationsother cases that he had made pursuant to
s.42(3). Indeed, he made that point expressly erfate of his notices of 30 January 2008.

86. It seems to me that that argument is miscordeiVhe whole purpose of paragraph 7.5 of
CPR PD Part 3 is to ensure that a vexatious litig€orms those against whom he wishes to
make a claim what applications he has made in #st pnder section 42(3). Even more
importantly, this information is necessary in ortleat the court can assess the conduct of the
vexatious litigant since the restriction order viaade. On the claimant’'s analysis, it would
not be necessary to provide any such informatiotiess, having been given permission
under section 42(3) of the 1981 Act to bring a mlahe sought, within those same
proceedings, to issue an application for, say, iBpatisclosure. That interpretation of the
CPR is plainly wrong. That conclusion has the éfteavhich | have referred above: that the
claimant’s notices under section 42(3) were incatgyland therefore defective, at the time
that they were issued, right up until June 2008.

87. Despite the patently erroneous nature of thenent’'s stance, he maintained it in his
correspondence with the defendants. On 29 Feb2Q08, he responded to a request for the
list of applications by saying that an applicantswt required “to give details of each and
every past application for leave, irrespective tiether or not it is connected to the present
one. My interpretation is that that direction rekato any previous applications having been
made in respect of the one currently being madelielVthe request was repeated, the
claimant replied on 15 March 2008 to change tatkiote your continued request and | am
preparing this information at the moment, takingpiaccount that no records were kept of
each and every application made for leave.”
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88. | find that these two letters were only comsistwvith the claimant’s stated position that he
was not required to provide a list of applicatians previous occasions with his original
notice and that it was only in mid-March, followimersistent requests by the defendants,
that he grudgingly decided that he would providesta That list was not produced until the
16 June 2008, three days before the hearing. It iwdss supplemental bundle. It also
appears to be incomplete.

89. I made plain to the claimant during the cowfthe hearing that | regarded his failure to
comply with the Practice Direction as substantiséher than merely procedural, for two
separate reasons. First, it seemed to be parteotl#imant’s approach of putting the other
parties, and indeed the court, to the maximumaflite without providing the basic level of

information which he was required to produce urtdlerCPR. Secondly, it meant that, from
the moment he issued his notices on 30 January, 2008 the provision of the list in June,

his notices were incomplete and therefore defecthe set out above, that was a point
against him on the limitation argument.

90. As a consequence of my stated concerns, semsto me, the claimant then said, out of
the blue, that he had in fact provided a list with notices on the 30 January 2008 after all.
Therefore, he said, he had complied with the RradDirection. Since that statement was
only made part way through the oral hearing, and @aviously contrary to the letters he had
written at the time, | gave the claimant the oppoity of considering his position and, if
appropriate, withdrawing that assertion. Howeventantained it, although he subsequently
modified his position slightly to say that he hadwpwded a list at the outset and had later
amended it, and that it was the amended list thatvas talking about in his letter of 15
March 2008.

91. On the basis of all the material with whichalvl been supplied, including the copious
papers provided by the claimant both before ancesihe hearing, | am entirely satisfied that
no list of previous applications pursuant to thedHce Direction was supplied by the
claimant at the outset of the proceedings, or gttane prior to June. Such a finding is

entirely consistent with the contemporaneous cpmedence written by the claimant and
referred to at paragraph 87 above, in which heeadethat such a list of applications was
required. Accordingly, the fact that the claimamishot only failed to comply with the

Practice Direction, but was also prepared to litheocourt when he perceived that his failure
might have adverse consequences, is not somethatgl tcan ignore when considering
whether or not to grant the claimant leave undetiae 42(3).

H3. The Events Following Publication

92. | have set out at paragraphs 18-23 above tate¥ollowing publication. Essentially, the

claimant did not allege defamation but instead neadkim for harassment/breach of privacy
and the like to the PCC. When that applicationethihe then sought to make further
complaints to Sir Brian Cubborn, but this avenues wbsed off to him in early August.

Thereafter nothing happened until the letter of -Gaduary 2008. That was the very first
occasion when libel was alleged.

93. In these circumstances, | accept the deferslantbmission that, on the evidence, the
claimant did not consider that the article libelleon and/or even if he did, he did not
consider it was worth pursuing. His conduct wasyardnsistent with such a conclusion; it
was not the conduct of a person with a genuinevgniee. If a man like the claimant, who
seeks permission to bring proceedings under sedf2¢8) on a regular basis, had considered
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that he had been libelled, he would have soughel@amediately. The claimant’s own lack
of confidence in the claim he now seeks to bringlanly a relevant factor under section
42(3).

H4. Justification/Qualified Privilege/Absence of D&ils

94. During the course of his oral arguments, th@mnt stressed that his libel case was very
straightforwvard and was based entirely upon thegestipn that he took £10,000 from
developers so as to drop his objections to the nsehen Western Super Mare. That
information was provided to the journalist, Mr Fogdpy Mr Hammerton. There is a witness
statement from Mr Hammerton, who was until receattyusted associate of the claimant and
a partner in some of the unsuccessful proceedirggednabove, which sets out the
circumstances of the payment in some detail. Beyohdre denial, these matters have not
been answered by the claimant. In addition, Mr Fog@s confirmed various important
elements of his story (see, for example, paragr&@dh87 and 42 of the statement of Mr
Mathieson, the Times defendants’ solicitor).

95. Accordingly, on the face of it, the defencejudtification would appear to have a real
prospect of success. The defendants had reasograblieds to suspect that the claimant had
taken at least one pay-off from a developer inrreflor dropping planning objections. In
addition, on the evidence before me, | would alsoctude that the defendants have a good
prospect of being able to rely on a defence of ifiedl privilege, based on the principles
outlined inReynolds v Times Newspapers Ltd2001] 2 AC 127, HL. On a consideration of
the 10 matters identified by Lord Nicholls in tltaise as being relevant to the privilege issue,
| would conclude that, in the present case anchenmaterial before me, the defendants had
behaved in accordance with the tenets of respangbtnalism.

96. In this connection, | also accept the submigsitade by both counsel for the defendants,
that, beyond a bare denial, the claimant has wtiallgd to deal with the detailed matters set
out either in the original articles or in the witisestatements relied on by the defendants. In
particular, the claimant has deliberately ignotteel inderlying thrust of those articles, which
focussed on the activities of Euston Trust. At gesph 29 of his witness statement, Mr
Mathieson sets out a lengthy list of the questiaised by the articles concerning Euston
Trust, and the complete failure on the part of tk@mant even to begin to answer such
points. That is a very surprising omission, patady given the previous criticisms by the
Court of Appeal in the Weston-super-Mare case abimeitshadowy dealings of the Euston
Trust. There is therefore considerable force inBvans’ submission that, beyond a denial of
the £10,000 (which is set out in the articles angwand bald assertions of falsity, the
claimant has done nothing at all to justify or soppnis case, or demonstrate that it has a real
prospect of success. In addition, the claimant whslly failed to set out or support any
material on which he relies in rebuttal of the gdidons made, and/or the defences of
justification and qualified privilege.

97. Further, 1 am in no doubt that, if permissioaswgiven to bring this action, it would
become a personal spat between two former asseciie have now fallen out, one of
whom (the claimant) is a convicted fraudster, dredther (Mr Hammerton) a man convicted
of sexual abuse. It would be a vendetta of pregited same type as describedMallis (see
paragraph 47 above). It is difficult to see whysirch circumstances, the court should give
permission for such an action to continue.
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98. On the vendetta point, | should refer agaithéodecision iR v Office of Deputy Prime
Minister, referenced in paragraphs 6-8 above. Once thaimchad been dismissed, Mr
Hammerton tried to get passages in the Court oéapjpdgment ‘anonymised’. It appears
that this was at the instigation of the claimanhowhad an ulterior motive in so doing.
Brooke LJ noted that, on this point, “Mr Ewing wa®re concerned with his own interests
than with Mr Hammerton’s interests.” If that wa thosition when the two men worked
together, it is not difficult to imagine the natuwétheir vendetta now they have fallen out,
and how that vendetta would proceed if this claiererallowed to continue. In my judgment,
it is not for the defendants to pay for the priggdeof watching that vendetta played out
(which is the likely outcome, since neither man tiesmeans or, in the claimant’s case, the
will, to pay the defendants’ costs), and certaimby for the court to provide a referee, pitch
and staff to allow such a dispute to be hostediblipexpense.

H5. Reputation

99. The finding that this action is likely to becema vendetta between two men with a
dubious past is also linked to the question of ¢lkeemant’'s reputation. Given that the
claimant is a convicted fraudster who was sentet@wedterm of imprisonment of 7 years for
a range of offences (even if that was some timg,agis difficult to see how, in relation to

his business activities, the claimant has a rejutathich could be damaged by the articles
in the newspapers. In addition there are the meoent and trenchant criticisms of the
various courts noted above which have rejectedcthienant’s claims, and the unedifying
contents of the claimant’'s own letters (see pagdgra above). Taking all those points
together, | accept the defendants’ submissionttietikelihood is that, even if the vendetta
was successful and all other defences failed sb tttea claimant succeeded in his libel
proceedings, the claimant would only recover noinilaanages.

100. In the round, therefore, | conclude that iuldobe disproportionate to give leave to the
claimant to bring these proceedings. It is veryialift to say that he has a real prospect of
success; it is impossible to say that he has goreapect of successfully recovering anything
other than nominal damages.

H6. The Internet Postings

101. An additional point arises in relation to ttlaim against the Times Newspapers in
respect of the internet postings. It is trite ldwatta claimant in a libel action in relation to
material on the internet bares the burden of pgvivat the material in question has been
accessed and downloaded: séémoudi v Brisard [2006] EWHC 1062 (QB). In that case,
a claimant sought to strike out that part of théeeddant’'s defence which denied that there
had been substantial publication of an internetipgsThe application was refused because
the question of substantial publication was a méttethe claimant to prove and was not the
subject of any rebuttable presumption.

102. In the present case, it appears that the atdim aware of the need to provide credible
evidence of publication on the internet becaugbpagh he provided no such evidence at the
outset, in his statements provided a few days agprbvided a second statement from Mr
Haywood which did suggest publication. Of courseH@tywood, the vexatious litigant who

is acting in concert with the claimant in relationthese is proposed claims (see paragraph 23
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above), would not have believed that the materiak wue, so this evidence does not
significantly assist the claimant’s case. Thenmeaother evidence of publication.

103. Again, therefore, it is difficult to see howetinternet claim, on the basis of the
information before me, has any real prospect otes& | am in no doubt that it would, in
any event, be disproportionate to allow such axckai continue in all the circumstances.

H7. The Claims in Northern Ireland and Scotland

104. The claimant was very anxious to inform thewrtmn 19 June 2008 that he had
commenced precisely the same claim against Timespapers in Northern Ireland, because
the article was carried by its Ulster addition dieTSunday Times. Ms Evans was unaware of
that. However, she pointed out that, if it was tighen the claimant would not be able to
demonstrate any prejudice if the present set afgwdings was struck out, because the same
claim was being pursued elsewhere. She submitegdtiat was also a factor that the court
should take into account when considering the agpéin for leave: if the claimant had the
same claim in another jurisdiction, which would\sue any refusal of permission to bring
the present claim in England and Wales, he coulflersino prejudice. | accept that
submission. It provides a factual similarity betwegéhis case and the situation in
Schellenberg(paragraph 49 above).

105. In addition, as noted above, the claimantoi pursuing the same claim in Scotland.
The same points must apply again.

H8. Summary

106. In considering whether or not the claimant &&sal prospect of success, the matters to
which | have attached particular importance are:

(a) The claimant’s status as a vexatious litigant;

(b) His conduct over the past 25 years, includiilsgalvowed intent to cause others
to rack up costs, which costs he does not pay éwedered to do so;

(c) The claimant’s failure to comply with the Piiaet Direction and the untruth
that he told to defend himself in that respect;

(d) The claimant’s failure to assert or allege llilbmtil almost a year after
publication;

(e) The clear evidence to support defences of ficetion and/or qualified
privilege;

() The claimant’'s wholesale failure to deal wahy of the detailed allegations
in the articles, beyond bare denials and gendedations of falsity;

(g) The likelihood that this claim will become ahide for the claimant’s
personal vendetta against his former associate,Hsimmerton, so that the
proceedings would become a fight between a conviteridster and a convicted
sex offender;
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(h) The likelihood that even if the claimant wengcsessful, because of his
reputation, he would recover only nominal damages;

(i) The absence of any evidence relating to thdigaton of the material on the
internet;

() The fact that, even if leave is not given undection 42(3), the claimant can
apparently make the same claim against the secefehdants in two other
jurisdictions, and will therefore suffer no prejadiif permission to bring the
claims in England and Wales is refused.

107. In the light of the matters set out in thecping paragraph, | have concluded that it
would not be appropriate to grant leave to thentdait pursuant to s.42(3). Those matters
lead me to conclude that there are no reasonablends for the claim and/or the claim has

no real prospect of success. Furthermore, | anoidaubt that those factors demonstrate that
the bringing of the claims against the proposee@rm#dints would be an abuse of the process
of the court and would be an entirely disproporinexercise.

108. | accept that, in general terms, vexatiougadlitts are entitled to access to the court
where there is a real and substantive claim fomtih@ pursue. But | do not consider that a
vexatious litigant is entitled to pursue a clainthe circumstances identified above. It would

amount to no more than a vehicle by which the daincould harass the newspaper
companies involved, causing them to spend disptimo@te costs which, even if they were

successful at the end of the day, they would nbeeable to recover against the claimant.

109. Realistically, giving the claimant permissionthis case to bring proceedings under
s.42(3) may be tantamount to entering judgmentrnagdhe defendants, because they may
then conclude that, in all the circumstances, theae no commercial advantage to them in
defending the claim. They would only incur costgloing so, which costs, even if they won,
they would not be able to recover. It might therefbe necessary for them to pay off the
claimant, regardless of the rights and wrongs efdhginal story and no matter how strong
their defence and the difficulties that the clailm&ates in recovering anything other than
nominal damages. In my judgment, such an outcomédnmze an abuse of the process of the
courts. | decline to allow these proposed procesdino be commenced in such
circumstances.

. THE OTHER CLAIMS

| 1. General

110. | have already made the point that, followmdplication of these articles, the claimant
was principally concerned with pursuing his othiims for breach of confidence, privacy

and data protection. He has now subsequently aadeaglassment claim. However, it is very
difficult to see these claims as being anythingeottman ancillary to the libel claim; if the

articles were not defamatory, then it becomes Veryl to see how and why the claimant
could have any substantive grievance in relationcémfidence, privacy and the like.

However, because these are framed as separatescitiim necessary to consider each of
them for the purposes of section 42(3).

| 2. The PCC Ruling




MR JUSTICE COULSON Ewing v News International and others
Approved Judgment

111. | have already set out at paragraphs 18-28eath® sequence of events that led to the
PCC'’s ruling that these claims were unwarrantedat Thaling was upheld by Sir Brian
Cubborn in early August 2007. The claimant made gbet, quite properly, that these
decisions were not technically binding on the coaftcourse they are not. However, in a
case like this, particularly one involving a veras litigant with a lengthy track record of
unsuccessful applications behind him, the court weévitably want to consider whether it
should allow these matters to be opened up forira time. That, in turn, involves a
consideration of whether or not the claimant camwmskthat there is a real prospect that the
PCC and/or Sir Brian Cubborn were wrong.

112. On a basis of the documents | have seen, @@ ¢arefully considered the ancillary
claims which the claimant now wishes to bring iutpand rejected them all. The detailed
ruling by the Press Complaints Commission, andd#ttailed follow-up letter from Sir Brian
Cubborn, made plain that these matters were prpperisidered and rejected on their merits.
It seems to me that, in those circumstances,fdarithe vexatious litigant to demonstrate that
a matter was overlooked, or that undue weight waengby the PCC, or by Sir Brian
Cubborn, to some point which should not have beeensphasised. In other words, it seems
to me that, for the purpose of section 42(3), tlaenant needs to demonstrate that, on the
detail, either the PCC or Sir Brian Cubborn wakeast arguably wrong.

113. The claimant has wholly failed to do thattéasl, the claimant brings these other claims
as if there had never bring a complaint to the P&, further claim to Sir Brian Cubborn. |
consider that to be wrong in principle. It is not this court to allow claims to be endlessly
re-argued by the claimant in the hope that a diffekind of tribunal might reach a different
conclusion. The failure on the part of the claimémtidentify where or how the Press
Complaints Commission might have been wrong is \elyng. In those circumstances, |
consider that this is a threshold reason for refusihe claimant permission to bring the other
claims to which | have referred. Again howevercase | am wrong about that, | go on and
consider briefly the individual claims.

| 3. Confidentiality

114. The claimant asserts that the journalist, Mgde, owed him a duty of confidence in
relation to their conversation in the pub on 1 @by 2007. This appears to be based on the
suggestion that the claimant thought he had prelyospoken in confidence to the same
journalist on a different subject. Mr Foggo’s evide is that there was never any suggestion
that what the claimant told him on 1 February wasaoconfidential basis. His evidence is
that the claimant spoke readily about planning emattEuston Trust and Mr Hammerton'’s
involvement.

115. Accordingly, this dispute would be a matterfadt depending on whether the court
believed Mr Foggo, a journalist from the Sunday @&nor the claimant, a convicted
fraudster. It is difficult to see in those circuarstes how the claimant could say that he had a
real prospect of success, particularly when thelenge makes plain that the issue of
confidence was only raised by the claimant, forfitst time, once he knew that the story was
going to be published. In addition, the conversatb 1 February 2007 raises what, in my
judgment, are clear questions of public interestwdnch, despite not knowing to which
comments the claimant purports to object, the dkfrts have a strong case in any event.
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14. Privacy

116. The claimant alleges that the photograph wf, land the information that was provided
as to his name, age and the area in which he loggsprised an intrusion into his privacy. It
seems to me that this argument is doomed to f&ié ihformation is not information in
respect of which the claimant could have had aomsse expectation of privacy. The
claimant’s age, name and locality of his home #riaets in the public domain.

117. As to the complaint about the photograph, tes$ taken in a public house and it is
impossible to see how the claimant had any expentadf privacy: it was an every-day
situation. Although the claimant apparently seaekgdly on the majority decision of the
House of Lords irCampbell v MGN Ltd [2004] UKHL 22 (where a photograph of Naomi
Campbell was taken leaving a drug rehabilitationtieg the circumstances in the present
case could not be more different. The claimant plastographed in a pub, a place frequented
by hundreds of people every week. The photograghdaampbell case was considered by
the majority of the House of Lords to warrant aimldor breach of privacy because the
adverse publicity might have prevented Miss Campbeim undergoing further drug
rehabilitation sessions. It was therefore a detntaleintrusion into her privacy. Nothing of
that sort exists here.

118. There is also a suggestion that the defendamtgled into the claimant’s privacy by
publishing what he refers to as “financial circuamtes”. The only financial information
published in connection with the claimant was thegad payment of £10,000. However, as
we have seen, the claimant denied receiving the0P00 That therefore cannot amount to a
breach of privacy.

| 5. The Data Protection Act

119. It appears that the claimant also alleges ttmatdisclosure of the same information
constitutes a breach of ti@ta Protection Act 1998 No provisions of th®ata Protection
Act are identified and none of the relevant princifdes shown to have been contravened.
The claim adds nothing to the doomed privacy cldiras no prospect at all of success.

| 6. Harrassment

120. There is a belated claim for harassment utihdeProtection of Harassment Act. | accept
Ms Evan’s description of such a claim as “forlorfihe claim requires a demonstrable course
of conduct: see, for exampl€homas v News Group Newspaper Limited2001] EWCA
Civ 1233. No such course of conduct is made ow.her

121. At paragraph 35 of his judgmentlihomas, Lord Phillips, then the Master of the Rolls,
said:

“It is common ground between the parties to thipead, and properly so, that
before press publications are capable of constigitharassment they must be
attended by some exceptional circumstances whistifigs sanctions and the
restrictions on the freedom of expression that timeplve. It is also common
ground that such circumstances will be rare.”

122. No such exceptional or rare circumstancesrade out here. There is no demonstrable
course of conduct. The claim in relation to harassins doomed to fail.
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| 7. Summary

123. | consider that the ancillary claims will failhe claimant has failed to demonstrate how
and why his earlier complaints to the Press ComfdaCommission in relation to precisely
the same matters were wrongly rejected. In additonany analysis of the individual items
said to make up these claims, they fail eitherh@nfacts or as a matter of principle or both. It
would be an abuse of the process of the couriaavauch claims to be maintained.

J. CONCLUSIONS

124. | have set out the relevant principles appliedo the claimant’s application for leave
under section 42(3) iBection Fabove. On applying those principles to the matégdore

me | consider that | should not grant leave todiagmant to bring these claims pursuant to
section 42(3). | consider that the claims in relatio the hard copy articles are statute barred.
Even if they were not, | consider that the claimgealation to the hard copy articles have no
real prospect of success and/or are an abuse obrtdeess of the court, for the reasons
summarised at paragraphs 106-109 above. The chanmelation to the internet postings will
fail for the same reasons, together with the aold#i reason that there is no evidence of
publication. The other claims, analysedSiection | above, have already been rejected by the
PCC and are wholly devoid of merit on the factesngorinciple. For all these reasons, leave to
the claimant is refused.



