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THE PRESIDENT OF THE QUEEN'S BENCH DIVISION:
This is the judgment of the Court.

1. This is an appeal by Trinity Mirror atidee other media companies pursuant
to s. 159 of the Criminal Justice Act 1988 agaarsbrder made by H.H. Judge
Warwick McKinnon at Croydon Crown Court on 11 A®D07, and varied by him on
7 June 2007. The order on 11 April was made shafter the end of proceedings
against Raymond Cortis (the defendant). Its effiexg to restrain the media from
identifying him and his convictions, on the basiattwere he to be identified, his
children, who were neither witnesses in the proicggsdagainst him nor victims of his
offences, would be likely to suffer significant harThe question raised in this appeal
is whether the judge had power to make this o@ad,if he did, whether he was right
to make it. Two conflicting principles are engaght, the protection and well being
of children, and second, open justice in courtsasiag criminal jurisdiction.

2. On 15 December 2006, the defendant ptegdilty to 20 counts of making or
possessing indecent images of children. He dowelbdldem from the internet. A
pre-sentence report was ordered, and followingpgtiaation on his behalf, HH
Judge MacRae made an order in the interests @hiidren restraining his
identification. On 2 April 2007, when passing sects Judge McKinnon refused an
application by a court reporter to discharge trdieomade on 15 December 2006. On
11 April having received written submissions ondiébf three of the four appellants,
Judge McKinnon substituted for the order dated &6dbnber 2006, an order in
different terms but to similar effect. On 19 Agtie appellants, represented by
counsel, argued that the injunction should be @isggd. The hearing was adjourned
so that if possible the children should be repriegkrin the result a firm of solicitors,
willing in principle to represent them, failed tecsire public funding. At the
adjourned hearing on 7 June Judge McKinnon deldvareareful judgment refusing
to discharge the order made on 11 April. The tesmse varied in a way which did
not alter its practical effect.

3. On 9 October 2007 this court grantedappellants leave to appeal against
the order dated 11 April 2007, as varied (“the d)dend invited the Official Solicitor
to represent the children. We are grateful to tfiei@l Solicitor for consenting to
act, and to Mr Andrew Nicol QC who, on his instiaos, appeared on behalf of the
children. His written and oral arguments gave Ugalale assistance.

4. The appeal was heard on 28 November.2@0 Gavin Millar QC, on behalf
of the appellants, submitted that the judge hagawer to make the order and,
alternatively, that, if he had power, he was wrtmgxercise it. Mr Nicol submitted
that the jurisdiction existed, although its soun@es different from the one identified
by the judge; and that he was right to exercise it.

5. At the hearings in the Crown Court, pinesecution had not supported the
reporter's application for the discharge of thdd&sember 2006 injunction, and in her
initial written submissions in relation to the ajpption for leave to appeal, Miss
Blumgart suggested that it was at least arguallettie judge was entitled to make
the order. However, at the hearing of this appdaliHugh Tomlinson QC on behalf

of the Crown supported Mr Millar's contention tkfae judge lacked the necessary



jurisdiction.

6. At the conclusion of the hearing we ame®d that the appeal would be
allowed on the date when this judgment would belbdrdown. The reasons for this
unusual order will become apparent later in th@ment. The result is that the judge's
order remained in force until now. Today it is diaoyed.

7. The history of proceedings in Croydaonwhn Court must be explained in
greater detail.

History

8. At the hearing on 15 December 2006 tengit, whether in the published
court list or in the court itself, was made to witlhd the defendant's name. After the
pleas of guilty were taken at the invitation offlbebunsel, HH Judge MacRae
adjourned for a pre-sentence report. At the same tihe defendant's counsel asked
him to make an order to prohibit any reportinghe tase in the media which might
identify the defendant's children. She informedjtitge that:

(a) the defendant had two young children;
(b) they were both at school;

(c) the social services department of the lacthority had become
involved with the family;

(d) the two children were on the Child Protecti®egister; and
(e) he was living separately from the childaewl their mother.

Counsel submitted that, given the nature of therwiés, identification of the
defendant's children in the press might causecdity for them, particularly at

school. The judge agreed, and ordered that nohogld be published which would
enable the defendant, and therefore his childeebetidentified. The order would
remain in force until further order, and could keiewed by the sentencing judge.
When counsel for the prosecution pointed out thaichildren were not complainants,
the judge reiterated the facility for review at thege of sentence.

9. In the discussions no attempt was madeentify any statutory power under
which the order might be made. However when therowas drawn up, it was headed
as "ORDER UNDER SECTION 4(2) OF THE CONTEMPT OF GOIUACT 1981"
and provided:

"An Order has been made under the above mentionedhAelation to
the above mentioned case to restrict the publicdtiereof.

REPORTING RESTRICTION
THERE IS TO BE NO
REPORTING OF THIS CASE

WHICH WOULD ENABLE




THE DEFENDANTS IDENTITY
AND THEREFORE HIS
CHILDRENS IDENTITY TO
BE KNOWN

This order applies until Further Order."
10. Section 4 of the Contempt of Court A281 provides:

"(1) Subject to this section a person is not gultgontempt of court
under the strict liability rule in respect of arfand accurate report of
legal proceedings held in public, published conterapeously and in
good faith.

(2) In any such proceedings the court may, wheapptears to be
necessary for avoiding a substantial risk of priegido the
administration of justice in those proceedingrder that the
publication of any report of the proceedings ..pbstponed for such
period as the court thinks necessary for that meago

Although the validity of the order dated>Becember 2006 is not directly in
question in this appeal, in our judgment the oxdas not "necessary for avoiding a
substantial risk of prejudice to the administratadrustice in those proceedings".
Accordingly the invocation of s.4(2) of the ContermpCourt Act 1981 (the 1981
Act) was inapt. Mr Nicol did not suggest otherwise.

11. At the hearing on 2 April 2007, the defent's name was again published in
the court list, and referred to in open court. Passentence, Judge McKinnon
concluded that the defendant did not pose a sggmifirisk of serious sexual harm to
members of the public and, in the light of his poeg good character, his guilty plea,
and the fact that none of the indecent materialdesh distributed, a community
order for three years with requirements for sugséow by a probation officer and
attendance at a Sex Offender Group Work Programawdwbe appropriate. A
reporter then present asked the judge to dischibegerder dated 15 December 2006,
of which, until then, he had been unaware. Coulaseghe defendant explained that
the order had been made for the protection ofisdaughters, aged eight and six
years, who lived locally and attended local schoBle submitted that, if it became
known that the defendant had been convicted ohoée relating to child
pornography, the unusual surname which he andshayed would lead to their
identification as his children, and to their exp@sio bullying and unpleasantness at
school. On behalf of the Crown, Miss Blumgart dad support the discharge of the
injunction. The reporter, perceptively, respondethe effect that the arguments in
favour of the order in this case would apply in @éhevery such case. However the
judge was unpersuaded. He declined to dischargertiex so as to protect the
children from the sins of their father; and he dotgth approval that the injunction
had been made under s.4(2) of the 1981 Act.

12. On 11 April three of the four appellants argued tha{2)4lid not confer the
necessary jurisdiction on the Crown Court, whicls wasted exclusively in the High
Court. Although Judge McKinnon accepted the argurtieat s.4(2) did not provide



appropriate jurisdiction, he considered that tréeocould properly be made in the
Crown Court under s.11 of the 1981 Act. Sectionislieaded "Publication of matters
exempted from disclosure in court”, and provides:

"In any case where a court (having power to dcaiojvs a name or
other matter to be withheld from the public in predings before the
court, the court may give such directions prohilgjitthe publication of
that name or matter in connection with the proaegsias appear to the
court to be necessary for the purpose for whievag so withheld."

13. Judge McKinnon announced a revised ardére following terms:
"IN THE CROYDON CROWN COURT

CASE NUMBER T2006/0697
THE QUEEN

Vv
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ORDER UNDER SECTION 11

OF THE CONTEMPT OF COURT ACT 1981

Whereas this defendant, having pleaded guilty srges
involving the viewing of indecent child images dme
internet, and the retention of those images on| his
computer and other storage media, and whereasattie s

defendant, having been sentenced to a communitgr ord

for a period of three years with requirements| of
supervision and to attend an accredited progranominé
rehabilitation of Sex Offenders, as well as to blgject to
the monitoring and registration requirements of |the
Sexual Offences Act 2003 for a period of five yeansd
whilst it is recognised that there is a legitimatad
important interest in the freedom of the pressédport
court proceedings in full, and whilst it is recogpd alsg
the general public revulsion, anxiety, and intgnsf
feelings over offences involving any element |of
paedophilia and the abuse and ill treatment ofdcér in
whatever form, the court upon the application oé |th
defendant and unopposed by the Crown, and takitog| in
account certain oral representations made by a reeafl
the freelance press and written representatioms frione
Mirror PLC, Newsgroup Newspapers Ltd and the Pfess
Association, and considering in particular the vefg
principles under the Human Rights Actnd
issues  of proportionality, makes the followingder
under Section 11 of the Contempt of Court Act 1981:

o




For the protection of the two young daughters af |th
defendant who are under the age of 18 years framsegb
and ill treatment, and being vulnerable, of scheggd and
liable to the risk of social exclusion by their pgdeasing
and taunting, harassment, intimidation, bullyingd an
violence, and for their continued privacy, welfaaad
wellbeing which is necessary taking into accourg |th

particular circumstances of the case, and givern |tha
hitherto they have been protected from identifaatby
an order made under Section 4(2) of the Contempt of
Court Act 1981 by His Honour Judge MacRae on thé 15
December 2006:

1. No newspaper or other media report of|the
proceedings shall reveal the names, addresses or
schools of the two children as aforesaid,| or
include any particulars calculated to lead to their
identification.

2. For the avoidance of doubt 'any particulars
calculated to lead to their identification’ inclsde
the identification of the defendant himself by his

name and/or address, and any particulars which
are themselves calculated to lead to |his
identification.

3. This order shall last until further order.

4. Any application to vary or lift this order
(normally because of a change of circumstance) is
reserved to the Resident Judge at the Crown Qourt
sitting at Croydon.

5.  This order replaces the order originallyde
by HH Judge Kenneth MacRae which is hereby
discharged ..."

D

14. The present appellants swiftly intimatieeir objection to this fresh
injunction. Judge McKinnon agreed to re-examin&fiis hearing began on 19 April,
but was then was adjourned so that the childreiddmeimade parties, and their
interests represented. Their mother approachedhigindand Partners, who at once
applied for L.S.C. funding. They were unsuccessfot therefore unable to appear
for the children at the adjourned hearing. In titerim howeverpro bono, they wrote
a well-reasoned letter to the court in which, sutggbby a letter from the children's
headteacher, which they enclosed, they asserte@ubéc identification of the
defendant would be likely to damage the childresh @ntended that, whether or not
the judge had power to make an order under s.11eaf981 Act, it was provided by
s45(4) of the Supreme Court Act 1981.



15. On 7 June at the conclusion of the adgd hearing, Judge McKinnon gave a
full judgment, which appears to have been writteth Banded down. He decided not
to discharge the order dated 11 April but to vatyyiomitting paragraph 2 of the
order, but, in lieu, to add a footnote to paran hie following terms:

"For the avoidance of doubt the Press are advis#dany newspaper
or other media report which identifies the defenidarpublishes any
particulars calculated to lead to his identificatwill amount to a
breach of this order and those responsible willdd®e to a fine and
imprisonment for contempt of court.”

This variation had no practical effect.

16. In his judgment the judge accepted tmthe court had not allowed - indeed
had not been asked to allow - the name of the dafgrto be withheld from the

public in the proceedings, s.11 of the 1981 Actrahit enable him to make an express
direction prohibiting its publication. He held, hever, that, as the names of the
children were not mentioned in the proceedingg, piovided jurisdiction to prohibit
publication of any facts leading to their identfion. Since in the particular
circumstances the identification of the defendamuld be likely to lead to
identification of the children, his identificati@iould be prohibited. The judge
accepted that, in considering whether to exertssdiscretion under s.11, a court was
required to conduct a careful balance of the rightke press and public to freedom
of expression under Article 10 of the European @mtron on Human Rights 1950
and of the children to respect for their private #gamily life under Article 8 of it.

After referring in particular to the decisions bétHouse of Lords im Re S (A Child)
(Identification: Restrictionson Publication) [2005] 1 AC 593 and of Sir Mark Potter,
President of the Family Division, i Local Authority v. W and others[2006] 1 FLR

1, and after considering the letter from the cleitds headteacher and a letter to the
court from their mother, the judge held that thiabee lay in favour of continuation

of the order "at least for the time being". This,donsidered, was consonant with the
limit of his jurisdiction.

17. At the hearing of the appeal the OffiQalicitor was permitted to adduce
further evidence:

(a) a statement from the children's mother. tys that she decided
to separate permanently from the defendant andsegk a divorce;
that he lives close to her home; that he has freiqrentact with the
children; that she trusts him not to harm themt, tha advice, she has
told them only that he has done something wrorag, tecause of their
unusual surname, public identification of him wolddd parents at
their school and others to realise that he is tiagier; and that she is
concerned that in any event they would be teasddbaltied by other
children.

(b) astatement from the social worker alloddtethe family by the
local authority. He says that the children havenbreenoved from the
Child Protection Register; that, were the defengamicly identified,



the children would in effect need to be given séyuexplicit
information which they are not old enough to reeemthout
emotional distress; and that the knowledge of tfagirer's offences on
the part of their peers would prejudice their sbicigegration.

(c) two further letters from the children's tiemacher. She says that
public identification of the defendant would immaigily put the
children at risk of teasing or bullying and miglat serious
psychological damage to them; that, unless condumeefully over
time, an explanation of his offences would be tratierfor them and
that, if the court were to allow the appeal, itshloat least delay
publicity until they have had access to psycholalgservices in
helping them both to cope with the likely reacti@i®thers and to
find appropriate ways of expressing their distress.

(d) a report from a consultant child psychiatr&hte says that
explanation to the children of the offences comaditby the defendant
needs to be given gradually and in accordancepvifessional
planning and that, in the event of his public idfgtion, the children
would instead learn of them in an unplanned, hagitbmanner which
would be likely to make them angry, unhappy anthisal.

Discussion

18. The starting-point in Mr Millar's subrsiisn was that the jurisdiction which
the judge was purporting to exercise under s.1hef981 Act was unavailable. On
this point Mr Nicol sensibly accepted that he caudd defend the judge's reasoning.

19. The power conferred by s.11 arises "&/lgecourt ... allows a name or other
matter to be withheld from the public in proceedibgfore the court". Any such
withholding has to be "for [a] purpose™ and thedirg of the section itself underlines
its application to matters "exempted from disclesarcourt”. The judge accepted
that the court had not allowed the defendant's rtarbe "withheld", or indeed
"exempted" it from disclosure. Nevertheless he seteninave approached the problem
as if permission had been given for the names,esddand school of the children to
be withheld. However the stark reality was thasthfacts were quite irrelevant to the
proceedings, and no attempt was made, or indedd poaperly be made, to refer to
them. Accordingly the question of withholding thémmm the public never arose for
consideration. Unless the court deliberately esescits power to allow a name or
other matter to be withheld, s.11 of the 1981 Aatot engaged.

20. Reference was made to a decision of Mu#tinJ, as Judge Advocate, sitting
in a General Court Martial, iR v. Payne and otherson 19 September 2006, OJAG
No 2005920. He held that the addresses of defemdaatged with violent offences
when serving in HM Forces in Iraq which, apparentithout prior discussion, had
simply not been given, even to the court, and whiehe irrelevant to any issue
before it, had been "withheld" for the purposes.bl. We cannot discern any basis
for concluding that s.11 was engaged, and thissa@etshould be confined to its own
unusual circumstances. It cannot be treated asiytfor the proposition that s.11
had any application to the present case.



21. In any event, notwithstanding the judgederstandable concern for the
welfare of the children, it was inappropriate telsé achieve by a footnote what
could not otherwise be achieved in the main bodheforder. Even on the hypothesis
that the names, address and school of the chilthénndeed been allowed to be
withheld, his power extended only to prohibit pabation oftheir names address and
school. Although Mr Tomlinson may be right that eheress prohibiting power may
be undermined unless the section is construed spiaslude a power to make any
necessary ancillary provisions, that question didamise here.

22. Mr Nicol begins his substantive argumeith two concessions. First, at
common law a criminal court has no power to forthidd parties from publishing
evidence given publiclyndependent Publishing Co. Ltd v. Attorney General of
Trinidad and Tobago [2005] 1 AC 190. When it arises, this power depeomls
legislation. Second, the Crown Court is a creadfirgatute (the Supreme Court Act
1981) and therefore lacks "inherent" jurisdictibmre S (A Child) (Identification:
Restrictions on Publication). Mr Nicol then contends that the High Court was edst
with power to forbid third parties from publishiegidence given publicly to a
criminal court. This contention was not in contrsye On this basis the essential
question would not be the existence of the powgrtlie very limited and exceptional
circumstances in which it may be appropriate foo ibe exercised. For present
purposes we are inclined to agree with Mr Nicot tha foundation of the High
Court's jurisdiction is found in s.6 of the HumaigiRs Act 1998 (Setnre Sread in
conjunction with s 37 of the Supreme Court Act 198his is headed "Powers of
High Court with respect to injunctions..." and ,dmpsection (1) provides:

"The High Court may by order (whether interlocutonyinal) grant an
injunction...in all cases in which it appears tojlst and convenient to
do so"

Finally Mr Nicol advances the submission that theseers of the High Court were
extended to the Crown Court by s.45(4) of the Smer€ourt Act 1981.

23. Section 45 of the Supreme Court Act 188ieaded "General jurisdiction of
Crown Court", and subsection (4) provides:

"Subject to section 8 of the Criminal ProcedureéAtiance of
Witnesses) Act 1965 (substitution in criminal caséprocedure in
that Act for procedure by way of subpoena) andp@ovision
contained in or having effect under this Act, threvin Court shall, in
relation to the attendance and examination of wi&ase, any contempt
of court, the enforcement of its orders and alkotiatters incidental
to its jurisdiction, have the like powers, rightsivileges and authority
as the High Court."

24. Mr Nicol submits that the proposed idfecdtion of the defendant in the
media as the person convicted in the Crown Cowtnisatter "incidental to its
jurisdiction”, in that it flows directly from higial in that court. If, therefore, the
proposed identification would infringe the rightstiee children under Article 8 of the
European Convention on Human Rights, s.45(4) cenfpon the Crown Court "the



like powers ... as the High Court" "in relation tbé proposed identification, in
particular the power -indeed presumably by virtéise.6 of the Human Rights Act, the
duty - to restrain it by injunction. Mr Millar, spprted by Mr Tomlinson, denies that
the proposed identification of the defendant inrtielia can possibly be described for
the purposes of s45(4) as a matter "incidentahi) jurisdiction” of the Crown

Court.

25. As a prelude to their submissions, botiNi¢ol and Mr Millar draw attention
to s.39(I) Children and Young Persons Act 1933 ciwhuntil the coming into force of
a replacement provision in different terms in s33%(f the Youth Justice and
Criminal Evidence Act 1999, continues to apply tiontnal proceedings. Section 39
is headed

"Power to prohibit publication of certain mattemsnewspapers" and
subsection (1) provides:-

"In relation to any proceedings in any court .e tourt may
direct that -

(a) no newspaper report of the proceedings shathile
the name, address, or school, or include any péatE
calculated to lead to the identification, of anyictior
young person concerned in the proceedings, either a
being the person by or against or in respect offrwtize
proceedings are taken, or as being a witness therei

(b)...
except..."

Section 39(1) has no direct application to thisecésr the defendant's children were
neither complainants "by ... whom", nor defenddatminst ... whom", nor victims
"in respect of whom", the proceedings were takenwitnesses in them. Mr Nicol
nevertheless argues that in such cases the Crount iSavell accustomed to exercise
a discretion which now requires not only referetathe welfare of children but a
balancing of competing Convention rights; thatlever under s.39(]) is inevitably
but significantly described as "in relation to [tpeoceedings in [the] court"; and that
it is but a small step to discern in the Crown Gaumranalogous statutory power
available for exercise in favour of children whiagwgh not “"concerned in the
proceedings" in any of the respects specified bystibsection, may be just as likely
to suffer significant harm if they are identifiddr Millar, by contrast, but with
considerable force, reminds us that Lord SteyimiRe S (a child), observed:

"... inregard to children not concerned in a cniatitrial, there has
been a legislative choice not to extend the righiestrain publicity to
them. This is a factor which cannot be ignored."

26. On the construction of s.45(4) Mr Millar raige® arguments. Mr Tomlinson
associates himself only with the second. Mr Miidif'st argument represents a play
on the words "jurisdiction” and "powers" in the sabtion. He stresses that, where the



Crown Court has "jurisdiction”, then, in relatioither to all or to certain matters
“incidental to" it (such being the territory of tekecond argument), the subsection
confers upon it the "powers" of the High Court. tHen submits that the judge's
injunction was made in the purported exercise hat power" but of a "jurisdiction”
and so cannot find its authority within the subsactWhere is the dividing line
between a "jurisdiction" and a "power", and isléar that the injunction made by the
judge is of a type which requires him to have Hed"jurisdiction" rather than merely
the "power" to make it? With a view to answeringgé questions, Mr Millar
conducted a detailed examination of the Supremet@at 1981, in particular Part II,
headed "Jurisdiction". The primary difficulty isathin the interpretation section of the
Act itself, namely s.151 (1) "jurisdiction” inclusi@owers, thus blurring any
significant distinctions. The authority to issueigjnction in at least the somewhat
analogous circumstances identified in s.39(l) efAlct of 1933 is definitely a
"power", as the heading of that section makes cMareover it is by no means
obvious that the order made by Judge Mackinnoressmted a purported exercise of
“jurisdiction” rather than a power. The decislarRe Sundermined the submission
that the judge was purporting to exercise the hietjurisdiction” of the High Court;
on the contrary if the proper analysis is thathiigh Court's authority to make such
an injunction stems from the conjunction of s.@ha&f Act of 1998 with s.37(l) of the
Supreme Court Act 1981, then, in the light of teading of s.37, and indeed of the
terms of other of its subsections, for example (@874t must clearly be classified as a
power. In our judgment this argument did not aMxilMillar.

27. Mr Millar's second argument is that thédren's claim, that their rights under
Article 8 would be infringed by the defendant'sritigcation, is not a matter
"incidental to" the jurisdiction of the Crown Codor the purposes of section 45(4).
The key to Parliament's intention lies in a carstully of the context in which the
phrase appears in subs (4) itself:

"..., In relation to the attendance and examinabibwitnesses, any
contempt of court, the enforcement of its ordei$ @hother matters
incidental to its jurisdiction, ..."

First, as Mr Nicol concedes, the use of the wottiép' demonstrates that the matters
previously specified, that is relating to witnessemtempt of court and enforcement,
are themselves "matters incidental to its jurisdict Second, so Mr Millar and Mr
Tomlinson in effect submit, a golden thread rumstigh all three matters and
illuminates the meaning to be ascribed to the wtirdsdental to": they are areas in
which the powers may be needed in order to achlev@roper despatch of the
proceedings before the court. This requires thaiiinesses should attend and be
examined, that contempts of court should be pudisimel that orders should be
enforced. They concede that the powers conferrexi4b(4) may be exercised after
the end of the proceedings: a contempt of court, ieayexample, have brought the
proceedings to a premature end or indeed be patpétduring their aftermath, for
example, by an intimidating approach to a jurorwideer they argue that this
consideration does not derogate from the propasitiat the powers granted by the
subsection are conferred in aid of the proper debpaf the proceedings. From this
they argue that the protection of the rights ofdb&endant's children was remote
from the proper conduct of the defendant's triahatCrown Court.



28. Mr Nicol responds to the effect that #gmigument requires that words limiting
the ambit of s45(4), which are not there, mustdaelrinto it. He points for example to
S.4(2) of the 1981 Act and says that, when Parliaweshes to confer a power for
use "where it appears to be necessary for avoasgpstantial risk of prejudice to the
administration of justice in those proceedingsSays so.

29. There is a dearth of reported authanityhe construction of s.45(4) of the
Supreme Court Act 1981. In ex paH&V Cymru (Wales) Ltd [2002] EMLR 184.
Aikens J restrained a television company from wigving witnesses who had given
evidence until all the evidence was complete. Hatpd out that one witness would
have to be recalled, and others might be recadled ,accordingly held that the
proposed interviews would constitute a contempoefrt pursuant to ss.1 and 2 of the
1981 Act. He proceeded to hold that s.45(4) ofShpreme Court Act 1981 conferred
upon the Crown Court the same power to make anctipn as was conferred upon
the High Court by s.37 of the same Act. He observed

"23. Of course the power of the Crown Court to grajunctions is
strictly limited to the specific matters that as¢ sut in section 45(4).
There is no general power in the Crown Court torgigunctions. But
| am satisfied that the Crown Court has the pow@rant an
injunction to restrain a threatened contempt ofcwurelation to a
matter that is before the Crown Court in question."

This decision seems unimpeachable. Mr Nicol pdimt&ikens J's use of s.45(4) as a
source of power to make an injunction such as eaméde in the High Court by
virtue of s.37. On the other hand Mr Millar rel@s its use "to restrain a threatened
contempt of court in relation to a matter thate$dve the Crown Court". Reasonably
enough Mr Nicol responds that the judge's wordsewet designed to be prescriptive
of the ambit of the subsection, but to identify gaeticular mischief at which his
order was aimed. Nevertheless Mr Millar suggesas ttis decision provides a prime
example of the proper use of the subsection, tarerthe proper despatch of the
proceedings.

Conclusion

30. In our judgment for the purposes of s#35¢nd for the reasons advanced by
Mr Millar and Mr Tomlinson, matters are "“incidental the jurisdiction of the Crown
Court only when the powers to be exercised retatad proper dispatch of the
business before it. We agree with Aikens J thaGtwwvn Court has no "general”
power to grant injunctions. There is no inherensgliction to do so on the basis that
it is seeking to achieve a desirable, or indegidst and convenient” objective. Unless
the proposed injunction is directly linked to theeeise of the Crown Court's
jurisdiction and the exercise of its statutory fumas, the appropriate jurisdiction is
lacking. The order was not incidental to the de&td trial, conviction and sentence.
Accordingly, the ambit of s45(4) of the Supreme @d\ct 1981 did not extend to
protect the children from the consequences ofdBatification of their father in the
criminal proceedings before the Crown Court.

31. The court with jurisdiction to make thigler, if it were ever appropriate to be
made, is the High Court. The nature of the probilmch would confront the High



Court is summarised by Sir Mark Potter FAihocal Authority v. Wand others, the

only reported case to date in which the High Cbag agreed to restrain identification
in the media of the defendant to criminal procegslion the basis that this order was

necessary to protect the rights and interests ofdnehis) children. He said of Articles

8 and 10, at para 53:

"... each Article propounds a fundamental rightchtthere is a
pressing social need to protect. Equally, eaclclergjualifies the right
it propounds so far as it may be lawful, necesaayproportionate to
do so in order to accommodate the other. The esestoibe performed
is one of parallel analysis in which the startirgnp is presumptive
parity, in that neither Article has precedence awetrumps' the other.
The exercise of parallel analysis requires the tamuexamine the
justification for interfering with each right andet issue of
proportionality is to be considered in respectaifte It is not a
mechanical exercise to be decided upon the basigabigeneralities.
An intense focus on the comparative importancéefspecific rights
being claimed in the individual case is necessafgie the ultimate
balancing test in terms of proportionality is cadriout.”

32. This appeal succeeds on the jurisdicigument. We must however add that
we respectfully disagree with the judge's furth@matusion that the proper balance
between the rights of these children under Aricknd the freedom of the media and
public under Article 10 should be resolved in favofithe interests of the children. In
our judgment it is impossible to over-emphasiseitiy@rtance to be attached to the
ability of the media to report criminal trials. $imple terms this represents the
embodiment of the principle of open justice ineefcountry. An important aspect of
the public interest in the administration of crimlijustice is that the identity of those
convicted and sentenced for criminal offices shawtbe concealed. Uncomfortable
though it may frequently be for the defendant tha normal consequence of his
crime. Moreover the principle protects his inteseésb, by helping to secure the fair
trial which, in Lord Bingham of Cornhill's memorabepithet, is the defendant's
"birthright". From time to time occasions will agisvhere restrictions on this principle
are considered appropriate, but they depend oresgpegislation, and, where the
Court is vested with a discretion to exercise qumivers, on the absolute necessity for
doing so in the individual case.

33. It is sad, but true, that the crimindiaties of a parent can bring misery,
shame, and disadvantage to their innocent childnerocent parents suffer from the
criminal activities of their sons and daughterssbinds and wives and partners all
suffer in the same way. All this represents théhierr consequences of crime, adding
to the list of its victims. Everyone appreciates tisk that innocent children may
suffer prejudice and damage when a parent is ctad/inf a serious offence. Among
the consequences, the parent will disappear frameh@hen he or she is sentenced to
imprisonment, and indeed, depending on the crimt@bithappened in this case, there
is always a possibility of the breakdown of thetieinship between their parents.
However we accept the validity of the simple billirtg proposition put by the court
reporter to Judge McKinnon on 2 April 2007, tharthis nothing in this case to
distinguish the plight of the defendant's childfienm that of a massive group of
children of persons convicted of offences relatmghild pornography. If the court



were to uphold this ruling so as to protect théatsgf the defendant's children under
Article 8, it would be countenancing a substargi@lsion of the principle of open
justice, to the overwhelming disadvantage of pubdinfidence in the criminal justice
system, the free reporting of criminal trials ahd proper identification of those
convicted and sentenced in them. Such an ordeoté&egin to be contemplated
unless the circumstances are indeed properly tteberibed as exceptional.

34. This court is naturally concerned far Welfare of the defendant's children.
We accept the assessments of their mother, thadtbacher, their social worker and
the consultant child psychiatrist. Neverthelessmuest adopt a much wider
perspective. For the reasons set out above, weuaatt at the end of the hearing that
all we could properly do in the interests of thdditen was - exceptionally - to
announce our decision in advance both of the dgliweour judgment and of our
setting aside of the judge's order. Our intenti@s to create a period in which work
might be done with the children, with a view to lelesthem better to cope with the
public identification of their father following itsarlier postponement.



