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Mr Justice Eady :

1.

The Claimant in these proceedings is Mr Jeffrey ®fiekd, who apparently trades as
“Wills Probate and Trusts of Weybridge”. He is maos$olicitor but writes and advises
on the preparation of wills. He complains in redpef an allegation contained in a
letter written as long ago as 12 January 2006,hithvthe First Defendant, Mr Roger
Ford, alleged that he was negligent and, moredkat,negligence had been admitted
on his behalf. Mr Ford is a solicitor and at thatemnial time was a partner in a firm
called Caporn Campbell, who are in fact the Secbetendants. That firm later
merged with Russell-Cooke, and the firm is now knoas Russell-Cooke LLP, of
which Mr Ford is a partner and also the head ofpitiate client department at the
Kingston upon Thames office.

The letter of 12 January 2006 was written to a fainsolicitors called Crellins, and it
dealt with various matters including a query ashi Claimant’s involvement in the
preparation of documents. A request was made fdormation about his
gualifications. The particular words extracted tmmplaint in the particulars of
claim are as follows:

“Indeed in relation to another unconnected matterave acting
for a client in respect of a claim against anotloeal solicitor
arising out of Mr Wakefield's admitted negligenaedan that
matter we have asked a similar question ... ”

It is said that the words bore the meanings tretGlaimant:
a) had been negligent in another case, and
b) that this negligence had been admitted by him drisfoehalf.

Much significance has been attached, both in cpomdence and in submissions
throughout this case, to the distinction betweesersg of someone that he is
negligent and, on the other hand, asserting thatigligence had been admitted. It
seems that the Claimant takes particular excepgbame suggestion that negligence
had been admitted by him or on his behalf. As Grags pointed out, however, at an
earlier hearing in December 2007, the essentiad €if the words is contained in the
allegation of negligence. If one has been negtigemindeed has behaved wrongfully
in any other respect, and the wrongdoing can kebbkshed, one would hardly expect
to recover damages in such circumstances in regfiextmarginal allegation to the
effect that it had been admitted. Indeed, it wilten be regarded as being to a
person’s credit that, if wrongdoing has indeed tagkace, he has been prepared to
come clean and admit it.

There was a ruling by the Master in September 20Qfie effect that the occasion of
publication was protected by qualified privilegdhere was plainly a common and
corresponding interest in the subject-matter betwMe Ford and Crellins. In order
to overcome this defence, therefore, the Claimamilevobviously have to establish
that Mr Ford was malicious at the time he wrote létéer. That would ordinarily
mean proving that he knew what he was saying ttalse, or that he was reckless in
the sense of being genuinely indifferent to itghrar falsity, or at the very least that
his dominant motive in writing the words complair@dwvas to injure the Claimant’s
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reputation (rather than serving the legitimate pagfor which the law accords
qualified privilege).

5. There is also a plea of justification alleging ttteg Claimant was indeed negligent in
certain respects and, for what it is worth, thatagimission had been made on his
behalf to this effect in October 2005. It will Inecessary to return briefly, and in
general terms, to the nature of the negligencgedidoecause it is one of the aspects
of the Claimant’s conduct that Mr Speker, on théeDdants’ behalf, relies to buttress
his application for costs to be awarded on thenmuégy basis.

6. Despite attempts at persuasion on the Defendastslfy in particular on the basis
that the claim was doomed to failure because itlvpuove impossible to establish
malice against Mr Ford, the Claimant continuedresp ahead for another 15 months
after the Master upheld the defence of qualifigdilege. Eventually, on 9 December
2008, following supplemental disclosure on 3 Decenf?008, it was recognised by
the Claimant that he did not wish to proceed tal in January of this year. He did
not simply discontinue, however, but rather madejaplication dated 22 December
to the effect that he should be permitted to ac@gphe purported to do by letter of 9
December, what was alleged to be an outstandirey tdf settle the action made on
the Defendants’ behalf on 14 August 2008. Mr Spekaracterised this as a last-
minute attempt to avoid the consequences of hisymg litigation which he was
bound to lose. In a letter of 5 January of thigryéhe Claimant’s solicitors stated that
if the application of 22 December failed, the Clamhwould indeed discontinue the
action (with the usual costs consequences).

7. As to the merits of the contractual dispute, ihécessary to consider the terms of a
sequence of letters, commencing with one from tleéeBdants’ solicitors dated 30
June of last year. This was headed “Without pliegidave as to costs” and sought to
capitalise not only on the Claimant’'s weak positemnfar as malice was concerned
but also on admissions contained in the amendely mwgncerning the plea of
justification (i.e. as to the allegations of neghge).

8. The relevant parts of the letter of 30 June welth@se terms:

“Your client will not succeed on defeatingid) the plea of
justification and his efforts to blame others, udihg the lay
client who he charged for his advice, are very naetive.

Further, we have already made our views plain omryo
decision to persist with the malice allegationsirgfaMr Ford
and do not intend to repeat them here. Your cheilit not
succeed on that issue and should not be persistthgt.

It is time your client saw some sense and discaetinthis
litigation.

Accordingly, we make this further offer to you ndvefore
considerable costs are incurred preparing witnésteraents
and proceeding to trial:
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1.  Your client withdraws the allegation of malice has
made against Mr Ford and apologises to him
personally in writing for having made it;

2.  Your client pays our base costs (including all
disbursements and VAT) to date.

In return we are prepared to waive our success(teesisel is
now on conditional fee agreements as this firm lbeen from
the outset of the litigation) and your client wouldt incur any
further costs going forward. If you client doed accept this
offer we will, as we have already said, proceedrial. If
successful, our firm and counsel will be entitledsticcess fees
and will also seek a costs order on the indemrasgisbecause
(@) your client has made and persisted with imprope
allegations of malice against a professional mdi) your
client has chosen to blame his conduct on a blaseteird
party; and (c) he has ignored sensible offersetities made
throughout the litigation.

It is only your client’s intransigence that is keepthis case
running. We strongly suggest your client takes teasonable
offer very seriously. Please do not respond by intpk
demands for your own costs or any other remedidsey are

not on the table at this stage.”

9. After some chasing, there was a response datedljL$1xhese terms:

“We refer to your Without Prejudice letter dated™30une
2008. We disagree strongly with your assertionst tihe
drafting of the Deed of Variation was negligent beé no point
in further debating the merits of our respectivesesa in
correspondence.

In any event, as | am sure your client will rectde defamatory
statement that he made in the letter to Crelliredube words
‘admitted negligence’. The suggestion that ouertli or

someone apprised of the matter and acting witlatilority or

on his behalf, had made an admission of negligenaa aspect
of the allegation which has caused our client vegl distress
and damage to his reputation. It is also an aspédhe

allegation which, as you must realise, you havehope of

justifying.

As your client appears to show a willingness toatiege we
suggest the following:-

» That your client apologises in writing for the gliion
that our client, or someone acting with his autioor
on his behalf, had admitted negligence;
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10.

* That our client withdraws the allegation of malied
apologises to Mr Ford for having made it;

* That your client gives an undertaking in words ® b
agreed that he will not defame our client anytfert

* That each party bear their own costs subject tdscos
already reserved.

We would be pleased if you could take instructiams this
matter and confirm whether or not your client isitemt for the
matter to be settled on this basis. We look fodatar hearing
from you.”

It will be noted, first, that emphasis was bein@geld on the words “admitted

negligence” and that no request was made of therdeints to withdraw or apologise

for the allegations of negligence actually haviagenn place; secondly, there was a
willingness to apologise for having made the allegaof malice (which suggests an

acknowledgment that it was wrong to have done $d)netheless, the allegation of

malice remains on the record to this day and hgssodar, been withdrawn.

On 14 August 2008 the Defendants responded:

“ ... We note that your client has finally retreattdm the
position set out in your letters dated 17 Septer@b@i7 and 15
February 2008.

Whilst our clients welcome parts of this offer aed not go far
enough.

We address the points in your letter in turn:

1.  Your client is now prepared to drop his demaordah
apology in relation to the real sting of the lilfgdat he
was negligent) but is still insisting upon one thays
he never admitted to being negligent. At the megim
December 2007 Gray J said in his judgment,

‘Whether or not the second of those two meanings is

defamatory one is open to some doubt in my view
however the real sting is the first of those two

meanings’

This is a clear warning from an experienced libel
judge. Gray J's view makes complete sense.

We note that you do not specify to whom this applog
would be published. It would be misleading for Mr
Ford to write a letter that your client could pshlito
the world at large in which Mr Ford accepted thadity
client never admitted negligence in respect of Mrs
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Damle’s case without him also making clear in the
same letter that he was entitled to conclude toat y
client was, in fact, negligent in his dealings wiitis
Damle and explain why. It would be surprisinghat

is what he really wants.

2.  Whilst we welcome the offer to withdraw the plefa
malice and for your client to offer to apologiseMo
Ford, the allegation of malice is very serious (enor
serious than an allegation of negligence or adnitte
negligence) and should never have been placedeon th
record. You have Mr Ford’s witness statement
explaining his honest belief. The issue should be
withdrawn and judgment entered for our clientsnc8i
you made this allegation in pleadings open to the
public and instructed your counsel to allege tlméd t
was a serious case of malice in open court prongedi
on a number of occasions, Mr Ford must be entitbed
publish the apology as he sees fit. We attach some
wording.

3.  Our client is not prepared to give any undertgland
your client, even if he was successful at trial,ulgo
never obtain an injunction as wide as the undertaki
sought;

4.  We welcome your client's movement on costs bet w
do not understand your proposal theéch party bear
their own costs subject to costs already reservéde
take it to be a walk away which is not acceptableur
clients at this stage. Your client is going toeldbe
action and costs will follow the event.

As you know, our clients offered many months agadoept
only the payment of disbursements to date and ghmatetime
they have incurred considerable costs. Whilst @nts are
prepared to consider any sensible offer on costs ghent is
prepared to make they see no reason to depart fhain
previous offer that your client pays our base ctstdate and,
in turn, we will waive our success fee.

Please note that the costs to date (including diglmoents and
VAT) on this side are in the region of £58,000. af figure is
likely to double going forward to trial when witreestatements
are prepared and trial brief fees incurred. Atc¢baclusion of
the case we will be entitled to a success fee protaur base
costs which will wipe out any costs orders you haveour
favour at this stage.

We therefore reject your offer and invite your wtieto
reconsider his position.”
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11.

12.

13.

(I need not set out the terms of the apology td-ehd which was enclosed.)

Nothing further was heard until a letter of 9 Debem as | have said, which
purported to accept the “offer” contained in thedeof 14 August. It is important,
therefore, to note the emphasis placed by the Dlefds’ solicitors in that letter upon
the fact that they were prepared to accept costsdate” (i.e. to 14 August or
thereabouts). They also emphasised that, if ttfés were not accepted, the demands
on the Claimant would be correspondingly greateraas$s built up towards trial (and
the proposed concessions on costs would not béoaggr available). It is therefore,
in my judgment, quite untenable to construe thdéleas making an offer which was
to continue indefinitely into the future, such tilaé Claimant could accept it at any
time. Nevertheless, that seems to be his submissio

The letter of 9 December contained the followinggzayes:

“ ... our client recognises the difficulties involvadpursuing a
case on malice to trial and has no wish to sulyject client to
the public embarrassment involved in the same.thdeidoes
our client wish to spend more time and money pugsuhis
litigation.

In view of the above, our client is prepared toegtdhe offer
contained in your letter dated 30 June 2008 artéreged in
your letter dated 14 August 2008. The precise wgrof our
client’s apology can be the subject of further deston but our
client can indicate now that he substantially agreethe terms
of the draft you provided. A version with some ach@ents
marked is attached for your consideration.

On the question of costs, we understand your ¢éfdre made
subject to the costs Orders already in place.tierovords:

(@) our client would be entitled to set off thossts which
were ordered in his favour in relation to the stk
out of the original justification defence and ofdan
occasioned by the re-amendment of the defence.

(b) your clients would not be entitled to their 0ef the
same.

(c) your clients would not be entitled to the costshe
appeal (where the Costs Order was the claimanstsco
in the case).

Our client accepts your offer on this basis.”

It is clear that even at this stage the plea oficealas being held out as a threat —
notwithstanding the expressed willingness to apgefgack in July.

| have already indicated that | do not believe thate was any such offer outstanding
on 9 December, capable of acceptance, and forrdzson alone the Claimant’s
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14.

15.

16.
17.

18.

19.

construction must fail. In any event, the partigere notad idem since the
Defendants were plainly intending in the letter 1gf August to indicate that the
Claimant could “buy out” of the litigation at thatage at a price. They were not
suggesting that the Claimant would be entitledebadf costs orders in his favour,
although that is how his solicitors chose to intetpt in the letter of 9 December.
Moreover, the terms of the apology were (albeitninor respects) to be re-
negotiated.

In these circumstances, having ruled against th@r@nt’s construction, | must move
to the next submissions which relate to the bapmnuwvhich costs should be paid
following the anticipated discontinuance.

Mr Speker asks for costs on the indemnity basiaure of a number of aspects of the
Claimant’'s conduct. As | have already shown, tlwas foreshadowed in
correspondence. Generally, he puts his argumenherooting that this is a case
which should never have been brought, since then@lat knew perfectly well that he
had been negligent. Still less should it have h@aEsisted in for so long in the teeth
of the persuasive arguments adduced in correspoadeft least, for example, when
the Master upheld qualified privilege in SeptemP@d7, it is said that he should have
bowed to the inevitable. Mr Eardley argues for @laimant that it was reasonable
for him to hold on in the hope of obtaining an &gyl relating purely to the
“admission” question. That is unrealistic, howesnce it was always inconceivable
that any such apology would be offered withouteiinlg made clear that the allegation
of actual negligence was well founded.

| turn to Mr Speker’'s more specific points.

Ordinarily, following a discontinuance, the costsuM be payable on the standard
basis but the court has a power to award indenuusts in what are regarded as
exceptional circumstances: see CPR 38.6(1). ohewing test was suggested by
Waller LJ in Excelsior Commercial and Industrial Holdings v Shliry Hammer
Aspden & Johnso[2002] EWCA Civ 879:

“The question will always be: is there somethingha conduct
of the action or the circumstances of the case lwhakes the
case out of the norm in a way which justifies adeorfor
indemnity costs?”

The learned editors @atley on Libel & Slandef11" edn) observe:

“Following the introduction of CPR the thresholdr fan

assessment on an indemnity basis has been lowkrédes not
require a finding of some lack of moral probity conduct

deserving of moral condemnation on the part of plaging

party. It is sufficient if the litigation has beeonducted in a
way which is unreasonable, though the unreasonesgemust
be of a high degree, not merely wrong or misguided.

Two aspects of the Claimant’'s behaviour, albeikdoh that are relied upon by Mr
Speker are his pleading and persistence in thgaditsn of malice against Mr Ford
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20.

21.

22.

23.

and his stubborn refusal to accept reasonable patpof settlement as the case has
progressed.

There is a connection in the sense that the Cldiimas from time to time cited the
strength of his case in malice as a reason foimgriown a proposal of settlement.

There is no need for me to recite all that theigsuttave said in witness statements, in
pleadings and in correspondence on the subject alfcep but | would cite two
matters in particular. A full explanation was givim a letter from the Defendants’
solicitors of 26 September 2007 (shortly after tMaster’s ruling on qualified
privilege) as to why the Claimant was likely tolfaOf course, in general terms one
can often take arguments in solicitors’ correspowdewith a pinch of salt, but the
arguments advanced in that letter are particuledmpelling and should not have
been ignored. As | have already noted, the exptamdor rejecting the offer of
settlement was that the Claimant was holding ouafoapology over the “admission”
issue. That was unreasonable. Also, | particulddprecate the continued reliance
upon malice (and indeed using it as a threat indtter of 9 December) after it had
been acknowledged on 18 July that an apology wbal@ppropriate. Although the
offer was made on a without prejudice basis, whdressing the question of costs at
this stage | can naturally take it into account.

Mr Speker reminded me of certain observations Imade in the case dMcKenna v
MGN Ltd on the risks attaching to casual or formulaic pledmalice. The ruling
was given on 16 July 2007 and, at [11], | commented

“There are numerous examples of libel actions irctvithe fact
that malice has been pleaded causes delay anchsectecost
out of all proportion to its ultimate utility in fthering the
overriding objective or arriving at a just resulfhere need to
be available, therefore, in the modern era of ditigation,

suitable disciplinary mechanisms for discouragingealistic or
tactical pleas of malice. People need to thinkeftdlly before

alleging bad faith against journalists, newspapgeosips or any
other defendant just for the sake of it. If sutlkgations lead
to additional cost, but ultimately do not standtagscrutiny, it
is quite right that this should be reflected inedetining who
should pay.”

Correspondingly, unreasonable reliance on a pleanalice would clearly be a
relevant factor in determining whether or not costwuld be payable on the
indemnity basis.

Mr Speker also points to the Claimant’s conductrétation to the example of
negligence pleaded by way of justification. Wheasaid is that the Claimant had, in
relation to a client called Mrs Damle, plagiarised copied a precedent deed of
variation and an accompanying note from speciélisancery counsel relating to a
different person entirely. The essence of theigegte was that the Claimant merely
copied the documents, more or less word for woithaut applying his mind to the
appropriateness of the drafting to the case in hand
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24,

25.

26.

27.

28.

29.

30.

Mr Speker has described the exercise as “mindlessifiuch so that the Claimant had
actually gone to the extent of sending the docunwhtto Mrs Damle without
deleting the paragraph whereby the Chancery courakinvitedher client to make
contact, if necessary, at her chambers addresslfvafiviously had no application to
the Claimant). He also copied certain passageshahere relevant to two properties
in the case of the other client, whereas there avdg one property to consider in
relation to Mrs Damle. The consequence was tlataisas she was concerned, the
deed contained inconsistent paragraphs.

What is said is that the Claimant must have knowat he had done this and that it
was accordingly quite inappropriate for him to b&ng over an allegation of
negligence which could be justified. It is inhdrénthis submission, of course, that
the costs should be on the indemnity basis throuigho

In a letter to Mr Wills, a partner in the firm oblgitors for whom he had been
working in relation to Mrs Damle, he asserted tin&t trust was drafted by counsel
and that a note was supplied with the draft and semMrs Damle (stating that the
trust may not be effective with regard to inherttaniax if the clause allowing her to
live in the house remained in the deed). Thisrblegave the impression that the trust
had been drafted by counseith Mrs Damle in mind and acting on her behalh
fact, of course, although the documents had beaftedrby counsel, they related to a
completely different client. These untrue statetsetiherefore, are also relied upon
by Mr Speker as relevant to the issue of indentosts.

It was admitted in the amended reply, on 22 May82Qa8at paragraph 5 of the

plagiarised note contradicted paragraph 4. Théaeation was that paragraph 5 was
“included in error” and that it would have beendamnt “to any competent solicitor

(and indeed anyone who read the draft deed ang"nbi paragraph 5 had been
included in error. | do not find this very comped).

My attention was also drawn to the witness statéraeMrs Damle prepared for the
purposes of this litigation, in which she maded¢benment:

“l find it outrageous that, having relied upon Mraléfield to
advise me properly and to ensure that the work domeny
behalf was to my benefit, he now claims that | @sponsible
for the negligent preparation of the deed of varrat

Mr Speker is relying not only upon the negligentself but upon the fact that the
Claimant sought to blame an innocent third pargmaly Mrs Damle, by asserting
that she had given him conflicting instructions.

It is perhaps worth clarifying that Mr Speker ig moguing that the Claimant should,
in some way, be punished for his conduct beforg liigation began but rather, in
view of his earlier behaviour, that it was completenreasonable for the Claimant to
launch and persist in this litigation and to clainmdication which was clearly

unwarranted.

| do find the conduct of the Claimant in the couddethis litigation to have been
unreasonable and | see no reason why the Defendhatdd be out of pocket for
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31.

having had to defend it for so long. Accordinglyccede to the submission that the
costs should be awarded on the indemnity basisiginaut.

| am asked to order a payment on account of castich is nowadays becoming the
standard practice. | think the right order, inth# circumstances, is that the Claimant
should pay £45,000 by 13 March 2009.



